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THOMAS BARTLETT. 


By WENDELL P. STAFFORD. 


HE fame of a unique advocate lingers 

among the fading traditions of the Ver- 

mont Bar. Through all this country-side, 

where he was known, Thomas Bartlett is 
still a ‘name to conjure with.” 

He was born June 18, 1808, studied 
law with Isaac Fletcher in Lyndon, Ver- 
mont, practiced in this section for forty 
years or so, was sent to Congress in 1851, 
and died Sept. 12, 1876. Meagre as this 
statement is, it will be enough for our pur- 
pose. Even these dates will have no inter- 
est for most of those who read these pages. 
If anything about him can hold their atten- 
tion it will be a delineation of the orator 
himself. And a remarkable orator he cer- 
tainly was. Deficient in early education, 
with many and gross faults of style when 
judged by the purest standards, there is 
yet no doubt that, as a jury advocate, he 
spoke at all times effectively, and often with 
genuine eloquence and power. He had pre- 
cisely the make-up of an orator. Large- 
hearted, generous, sensitive, sympathetic, 
impulsive, woman-like in tenderness, leonine 
in anger—laughter and tears alike at his 
command, and as for language —well, he 
had kissed the blarney stone. With hap- 
pier fortune, with severer training, with 
firmer self-control he might have been, un- 
less all reports about him lie, among the 
greatest orators that ever spoke. In the 
first place he had those physical advantages 
which Wendell Phillips used to say, in 
speaking of O’Connell, are “ half the bat- 
tle." Of royal height (six feet four, I 
think ), nobly proportioned, with grave and 





striking features, with a halting step and 
a palsied arm, infirmities which, as he man- 
aged them, really increased the impressive- 
ness of his bearing, — he had only to “ ad- 
dress himself to motion like as he would 
speak” to find his audience half won already 
in interest and sympathy. And then, when 
he didspeak, a voice of unsurpassed strength, 
depth and richness did the rest. Fluent toa 
fault, almost, yet carefully discriminating in 
the choice of words, he poured before his 
hearers, often unlettered though they were, his 
wealth of diction, imagery, allusion, heed- 
less of any fear that it might prove beyond 
their comprehension. This does not mean 
that he did not gauge his argument to his 
hearers. He did. Before a back district 
jury, in some justice’s court, he could be a 
match in coarseness for Swift or Smollett, 
or Rabelais himself. Nothing was too mal- 
odorous for his use, if it was really of use. 
But he never forgot that men often admire 
most what they possess the least of, — that 
in a speech fine language and lofty senti- 
ment may appeal strikingly to those who 
have formed but a slender acquaintance with 
either in every-day life, and he rarely failed 
to flatter his listeners by a liberal display of 
both. 

How many make the opposite mistake. 
When a New Hampshire politician rose to 
address the little town of Carroll in that 
state, and being the worse for liquor, began, 
“Fellow citizens, I have vrosen’”—then 
stopped, dimly conscious that something 
was wrong, his colleague on the platform 
whispered impatiently, “‘ D—n it, Jake, go 
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on. Rosen's good enough for Carroll” ; 
and he went on. That was not Bartlett’s 
idea. He would rather have endorsed Rufus 
Choate’s reply to the critic who asked him 
how he could expect a commonplace jury 
to appreciate his rhetoric. ‘ They appreci- 
ate which side it’s on,” said Choate, “ and 
that’s enough.” As with Choate, too, the 
study of language was his delight. He 
would turn the pages of a dictionary by the 
hour. 

He came to Isaac Fletcher’s office at 
Lyndon Corner one morning to study law, 
—the greenest, gawkiest lad in all these 
parts. With a few years of district school- 
ing behind him, and a term or two in the 
Academy, he was to be henceforth in ed- 
ucation a law unto himself. What wonder 
that he never endured the rigorous discip- 
line which makes a reasoner, never became 
a thorough lawyer. He had that lazy, moody 
strength which, after each great effort, lapses 
into long periods of indolent repose wherein 
the brooding genius nourishes itself for 
another flight. On idle summer days he 
would sit from morning till night before his 
office door, steeped in the mellow sunshine, 
oblivious to all that passed around him. 
And yet he loved his books, — knew his 
Blackstone well, and could plant his feet, at 
need, on the solid foundations of the law. 
It seems to have been a favorite device with 
him to give an important case interest and 
dignity by clearly identifying it with some 
“ fundamental principle,” which, as he would 
proclaim in sounding phrase, ‘“ underlies 
the whole fabric of jurisprudence, — the 
vindication of which has twice deluged 
England with blood, and more recently our 
own fair land in fraternal gore.” We shall 
be apt to smile at the Buzfuzzian period. 
Perhaps his rival smiled, too, but he did so 
at his peril. It did its work. It impressed 
the imagination of his jury and tempted 
them to turn from the confusion of claims 
and counter claims they hardly understood 
back to a broad and simple truth where the 





mind felt that it could rest in safety. His 
style must often have been pompous, gran- 
diloquent. Yet no one could more deftly 
prick an overblown bubble for an opponent. 
I think it was Stoddard B. Colby, an ac- 
complished advocate of that day, who once 
sat down after an impressive appeal which 
left the jury on the verge of tears. Bartlett 
rose and began in funereal tones, with im- 
perturbable gravity: ‘‘ Dearly beloved breth- 
ren, let us continue these solemn services by 
reading a brief portion of the original writ.” 
The strain was too intense, the spell was 
snapped and tears gave way to laughter. This 
faculty of reducing his antagonist’s position 
to absurdity, by saying ‘‘such a simple thing 
in such a solemn way,” was characteristic of 
him and often did him yeoman service. 
Ossian Ray, then a young lawyer, was sum- 
ming up a case of assault and battery 
against Bartlett’s client. In an unhappy 
moment he declared, ‘‘ We do not demand 
an exorbitant sum. We do not ask for a 
million dollars.” The defendant sat within 
the bar, shabbily dressed, unkempt, a picture 
of poverty. Bartlett rose slowly to reply. 
“T knew my brother Ray as a boy. He 
was a generous, noble-spirited lad. He has 
grown to be a generous, magnanimous man. 
He says he does not demand a million dol- 
lars of my client. I am glad and grateful 
that he does not. For if he should demand 
it, and you, gentlemen of the jury, should 
render a verdict for that amount, and my 
client should be compelled to pay it, he 
would be reduced to comparative poverty ; 
it would seriously impair his annual rents 
and profits.” All this spoken with dignified 
courtesy; no curl of the lip, no twinkle in 
the eye, not a suggestion in voice or counte- 
nance that he was conscious of any incon- 
gruity whatever between his ragged client 
and this stately acknowledgment. The ef- 
fect may be imagined; it can hardly be 
described. 

If he was not a power in Congress his case 
was not the first proof that eminence at the 
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bar is no guaranty of success in a deliberative 
body. Perhaps he was not specially fitted 
to succeed there. But the reason why he 
failed, to start with, lies in this story. The 
4th of July, 1851, was a gala day in St. 
Johnsbury. There was a big tent, and Bart- 
lett was to be one of the speakers. ‘ Was to 
be,” for nobody was. A crowd of Dart- 
mouth College students came up from Han- 
over, and, stationed with tin horns at the 
opposite end of the pavilion, drowned with 
their noisy rivalry every voice that tried to 
make itself heard, even the lion roar of 
Bartlett. The chagrined orator published 
an angry letter anent the scamps, and the 
scamps replied in a superior effort, holding 
up to ridicule the lawyer’s well-known weak- 
nesses and pompous mannerisms. When 
Bartlett took his seat in Congress he found 
himself already introduced to his fellow 
members by the irrespressible hoodlums, 
who had seen to it that a copy of their 
reply should be lying on every desk. His 
vulnerable point was exposed, and when, later 
in the session, he rose to speak, he laid him- 
self open to a sharp thrust from Polk of Ten- 
nessee. Warming as he went on, he began to 
soar, and finally declared in majestic tones, 
“Sir, were it not for the rules of the house, I 
would pour upon the opponents of this 
measure the phials of my wrath.” Polk 
leaped to his feet, and intimating that fun 
was coming, moved “that the rules be sus- 
pended, and the gentleman permitted to 
to pour.” To pour under such circum- 
stances was impossible even for Bartlett, 
and he sat down discomfited. 

His chief failing was intemperance; and 
this reminds me of his best witticism, which 
had this failing for its subject. Like many 
other Democrats he became a Republican 
in the sixties. Being called out at a polit- 
ical meeting to make his first speech from 
his changed standpoint, he was too tipsy to 
stand without help, but steadying himself 
he thus placated his audience: ‘Fellow 
citizens, I was born in Democracy, I was 





nursed in Democracy, reared in Democracy ; 
I have lived in Democracy all my days, and 
some of its pernicious and damnable prac- 
tices still cling to me—as you can see.” 
Thereupon he launched into one of his fin- 
est efforts. 

Nobody could tell a story better. He 
had a Lincoln-like aptness in illustration. 
Once he tried a damage case against a 
circus, which traveled under the name of 
Sears & Co., for so negligently putting up 
its seats that the plaintiff fell and was in- 
jured. The defendants claimed that the 
circus belonged to a Mr. Faxon of Liver- 
pool, and that he alone was responsibie. 
‘Gentlemen of the jury,” said the advocate, 
“ T have a dog, and a mean cur he is, too. 
He kills your sheep. You call on me for 
damages. Isay,‘Oh, no. The cur wears 
my name on his collar. He comes when I 
whistle; he goes when I say ‘ ste-boy.’ But 
that dog belongs to Mr. Faxon of Liver- 
pool.” 

No wonder he held the common people 
in his hand. He was one of them. When 
the news got out that Uncle Tom was to 
“plead a case,” the court-house was soon 
filled. He was sometimes accused of turn- 
ing his back on the jury-box to tickle the 
outer benches. The criticism was a shallow 
one. He never forgot the panel. But he 
knew better than to ignore the larger jury 
that sat by. He understood how contagious 
sympathy is, and running his eye along the 
rows of responsive faces outside the bar, he 
read the real feelings of the more guarded 
jurymen before him. There were years 
when to retain Bartlett in a jury case was 
considered tantamount to victory— that is, if 
he should prove to be himself when the day 
of the trial came, which was not always the 
case, for reasons before explained. I suspect 
the court-house is still a more dramatic 
place in the country than in the city. Every 
case is more or less of a play anywhere, but 
here the dramatis persone are better known. 
It was even more truly so inhis day. There 
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was many a “celebrated cause.” Neighbors 
gathered to watch its course and nudge 
each other at every home thrust of witness 
or counsel. Everybody knew everybody. 
For a quarter of a century Tom Bartlett was 
the star actor in these familiar and exciting 
dramas. In one of them the defendant was 
a poor widow, and the plaintiff a rich 
man with a reputation for hard-fistedness. 
The plaintiff seemed to have the law on 
his side, but it looked like persecution. 
Bartlett assisted for the defense. When he 
reached the climax of his appeal to the 
jury he turned suddenly upon his colleague. 
“1 am here at the solicitation of my young 
brother, serving without scrip and without 
price. I told him I would make no charge. 
I reconsider. I will charge, and he must 
now promise to repay. When my shattered 
form shall be lying in the grave and my 
wife shall be set upon by legal robbers, and 
he is standing by with warm heart and large 
experience, let him come to er defense as 
I have struggled to defend his client here 
to-day. Dale, wilt you do it?” “I will,” 
the young man answered, as he grasped the 
outstretched hand amid the breathless 





silence of the astonished court-room. It 
was the finishing touch. The jury melted, 
and so did the plaintiff’s case. 

How unlike our own must have been the 
atmosphere of courts where such a scene 
was possible. If the advocate should return 
could he repeat his former triumphs? 
Hardly. At least not with the same train- 
ing and equipment. I suppose it is not to 
be regretted that the day of such successes 
has gone by, that business now is done like 
business, that law and fact are coming to 
weigh more and more, and rhetoric and 
pathos less and less. And yet it will be 
long before those who loved to witness such 
thrilling episodes under the old regime will 
cease to sigh over the prosy trials of to-day. 
For still the old men who gather in the 
court rooms of these counties measure each 
new advocate against the shadow of this 
man’s passing fame, and when, as still may 
sometimes happen, a little breeze of elo- 
quence blows through the drowsy precincts 
of the court, they turn to one another and 
remark, “ That’s not so bad, neighbor, after 
all,” and, “ No. That sounds a little mite 
like Thomas Bartlett.” 





LEGAL REMINISCENCES. 
By L. E. CHITTENDEN. 
XII. 


PURE judiciary is the mainstay and 
sheet anchor of the Republic. In- 
trenched in the Constitution midway between 
the executive and the legislature, it compels 
a return to its appointed course when either 
goes astray. As the central sun of our ma- 
terial universe holds every planet to its ap- 
pointed orbit, so the judiciary should keep 
the machinery of government in order and 
compel its movement as a harmonious whole. 
Every citizen is interested in the preservation 
of its purity and its independence. 
“To every man upon this earth death 





cometh soon or late.” To every official 
term of years, or a life-time, there is an end. 
When the vacancy occurs in the judiciary, is 
it wiser that it be filled by the appointment 
of the President or a governor, or by a popu- 
lar election? 

' Whether a judicial polity is suited to a 
community dependsupon the character of 
its people. In Great Britain, where an in- 
competent judge is a vara avis, and a va- 
cancy is always filled by the best equipped 
man of the party in power, any abbreviation 
of the life-tenure would be undesirable. And 
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in some of the New England States, where 
the best judges remain on the bench as long 
as they are able to perform their duties, by 
annual or biennial elections, no one calls for 
a change in the system. 

In too many of our large cities, the elec- 
tion system does not work satisfactorily, 
and the reason is not far to seek. The large 
salaries paid make a judgeship a capital 
prize in the political lottery, to be drawn by 
him who has the strongest “ pulls,” with 
very little regard to his qualifications. 
There are scores — hundreds of men whose 
qualifications no one would question, whose 
election would restore to the courts some- 
thing of their former authority and dignity. 
But such men will not bow their necks to a 
political yoke, contribute the first year’s sal- 
ary to the support of a political machine, or 
permit any “ pulls” to be made upon them. 
Consequently, they never reach the dignity 
of the bench. Their election would be re- 
garded as a political disaster. The judges 
wanted are those who will harvest for their 
party the last possible dollar out of the busi- 
ness before them. Every reference must be 
sent to one of the party heelers — every ad- 
vertisement must go to a party newspaper, 
whether anybody reads it or not. The sub- 
ject is not pursued, because it is nauseating. 
It inspires the wish for a return of the old 
days when our fathers put clauses like this 
into their constitution : — 

“There can be no necessity for, nor use 
in, establishing offices of profit, the usual 
effects of which are, dependence and ser- 
vility unbecoming freemen in the possessors 
or expectants, faction and disorder, among 
the people . . . and when an office, through 
increase of fees or otherwise, becomes so 
profitable as to occasion many to apply for it, 
the profits ought to be lessened by the legis- 
lature.” (Constitution of Vermont, 1777.) 
An application of such a provision would 
improve the character of candidates and the 
dignity of our courts. 

There is another error of judgment into 





which good citizens, fighting for reform, not 
infrequently fall, which diminishes the dig- 
nity of the bench and detracts from its use- 
fulness. One of their associates happens to 
distinguish himself in some political work, 
for which he is commended by the press 


* and his party. Forthwith the cry is raised 


that he must be rewarded. His work may 
have been full of sound and fury, signifying 
nothing but his unfitness for the bench. But 
the spirit of reform is abroad and he is one 
of its ministers. He is nominated, and if the 
reform ticket wins, he is elected ! 

’ His unfitness is apparent in his first term. 
He is irritable, passionate and reckless. He 
disregards the elementary rules of evidence, 
becomes the advocate of one party or 
the other, and usurps the functions of the 
jury. Instead of impartially charging the 
jury, he harangues them, and finally badgers 
them until they convict a man of a crime of 
which he is innocent. Stung by her con- 
science, the woman upon whose evidence 
the conviction was, but ought not to have 
been had, confesses her perjury. A com- 
petent judge would have set aside the ver- 
dict and discharged the respondent on his 
own recognizance. This one violently be- 
rates him for his general character, gives 
him no opportunity to reply, and discharges 
him from the indictment, but sexds him to 
jail to be held as a witness against the 
woman! He is brought before a competent 
judge, who discharges him because there 
was no evidence that he had committed any 
crime, and he could only be lawfully held to 
appear as a witness upon his own recogni- 
zance, . 

This episode, considered per se, might be 
cited as potent evidence against an elective 
system. But proof of equal value against 
appointed judges is found in the same city. 
Out of more than two hundred applicants, 
many of them well qualified, the mayor, as 
he thought, carefully selected and appointed 
ten justices with criminal jurisdiction. One 
of these claimed and secured his appoint- 
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ment on the ground of superior qualifica- 
tions, because he had served as an assistant 
to the District Attorney of the United States 
in the trial of criminals. Very early in his 
judicial career a woman of reputable ap- 
pearance was brought before him by a police 


officer, who testified that about eight o’clock 1 


in the evening he saw her speak successively 
with two men. Her explanation was that 
she resided in an adjacent city, from which 
she had came to visit her aunt. She found 
that her aunt had left her former residence, 
and she was making enquiries of these men 
to ascertain whither her aunt had gone. The 
justice found her guilty of the crime of solict- 
tation, and sentenced her to five days in the 
work-house. On a re-hearing of the case 
the next day he persisted in his sentence, 
although the young woman’s neighbors tes- 
tified to her entire respectability. She was 
brought before a competent judge and dis- 
charged on the obvious ground that there 
was uo evidence whatever against her. Re- 
porters stated that the justice, on the re- 
hearing of the case, angrily declared that no 
woman of respectability had any right to 
be in the street unattended, after nightfall. 
This the justice denies, and as the case 
is bad enough on the admitted facts, he 
should have the benefit of the denial. 

It may not be unprofitable to contrast the 
men whose brief judicial careers furnish such 
incidents as those above mentioned, with the 
judges whose learning and integrity were 
conspicuous fifty or sixty years ago. The 
best of them made mistakes. That was a 
great truth spoken by a well-known Ameri- 
can lawyer to an English audience, that those 
who never made mistakes seldom made any- 
thing. As I recall my experience before 
the judges of that time, their promptness to 
profit by their own errors as well as by those 
of their brethren, seems to have been one of 
their most delightful characteristics. 

Who that appeared before him will ever 
forget Samuel Nelson? His whole nature 
was judicial. His mind was clear — his 





knowledge of law and equity profound, and 
his judgment thoroughly impartial. No 
lawyer or layman claimed to have a “ pull” 
on Judge Nelson. He would not have wasted 
words upon one who attempted to approach 
him improperly —he would have shriveled 
him with a look out of his honest eyes. And 
yet he was one of the most genial of men— 
a child would not have feared to ask him for 
a favor. 

His influence in the suppression of litiga- 
tion is shown by an incident related to me 
by an eminent lawyer who was one of the 
counsel in the suit in which it occurred. In 
the early days of the sewing machine there 
were four parties claiming to own the patents 
that controlled its manufacture. The liti- 
gation between them had been protracted, 
angry and very expensive. The final argu- 
ments were to be made before Judge Nelson 
at his home in Cooperstown. The prepara- 
tion had been exhaustive. There were many 
thick volumes of printed testimony — maps, 
drawings and models in great number, — and 
an array of counsel comprising all the lead- 
ing patent lawyers at the bar. It was ex- 
pected that the arguments would occupy 
several days. 

At the close of the first day Judge Nelson 
quietly said to the counsel that “‘ the inven- 
tion appeared to be one of the most valuable 
ever made—that each one of the four parties, 
in good faith, claimed the right to control 
it. The opening of the argument made it 
clear that very complicated, grave and close 
questions were involved, which would prob- 
ably have to go to the Supreme Court of the 
United States for final determination.” He 
had, he said, ‘“‘been asking himself whether 
the public interests and those of all the par- 
tiés would not be promoted by an effort in 
which each party should make some con- 
cessions, and so bring about a compromise. 
To that end he would suggest the postpone- 
ment of further argument for two or three 
days.” 

From an ordinary judge the suggestion 
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might have carried no weight. But the par- 
ties were men of business, who recognized 
the fact that, coming from Judge Nelson, it 
demanded consideration. The result was 
that within forty-eight hours the parties had 
compromised the litigation by conceding to 
each other an equal interest in the invention, 
and the making of a scale of royalties, which 
led to an increase in the sale and use of the 
sewing machine, and earned fortunes for each 
of the parties within the time that would have 
otherwise been occupied in aruinously expen- 
sive litigation. Thus the sound sense and 
wisdom ofa great judge brought the sewing 
machine into general use at least four years 
before the decision of the questions in- 
volved would have permitted the beginning 
of its general manufacture, and a boon was 
conferred upon the sempstresses of the 
country, for which they blessed the name 
of Samuel Nelson. 

Judge Nelson was so thoroughly just, and 
had so little pride of opinion, that he re- 
versed his own decisions with apparently 
greater satisfaction than he did those of his 
associates, when satisfied that his first con- 
clusions were erroneous. Old lawyers love 
to recall his massive leonine head, his broad 
shoulders and solid frame — his peculiar ges- 
ture, when his right hand and arm described 
a half circle— his unimpassioned but resist- 
less logic, which swept away his erroneous 
decision, and built up stone by stone his 
just and final conclusion in its place! Truly, 
“there were giants in the earth in those 
days.” 

That neither the elective nor the appoint- 
ing system secures the most competent men 
for the judicial office in our large cities, 
must be admitted. Whether either system 
can be improved, or any better one substi- 
tuted, is not for me to say. But there is 
one modern habit into which the old judges 
never fell. They did not repeat their mis- 
takes — they never refused to be guided by 
established rules of evidence or principles 
of law. Seventy-five years ago, in one of 





| ‘ 
| the New England States, two innocent men 


were convicted of the crime of murder and 
sentenced to be hung. Hung, one of them 
would have been if a venerable old colored 
minister had not possessed more good sense 
than the court and jury that found him guilty. 
He was found guilty because the rule of evi- 
dence was disregarded which requires posi- 
tive evidence of the corpus delicti; in other 
words, direct evidence that a murder has 
been committed, before there can be a con- 
viction for the crime. 

In the same trial another rule of evidence 
was disregarded. Where the evidence is 
wholly circumstantial, there should be no 
conviction unless the evidence is incon- 
sistent with any theory save that of the 
guilt of the respondent. If there is any 
hypothesis of innocence upon which all the 
evidence can be accounted for, he must be 
acquitted. For example: suppose a per- 
son is found dead, from morphine poisoning, 
and the prisoner is proven to have purchased 
and handed the poison to him. On this proof 
there should be no conviction, for the evi- 
dence is just as consistent with the theory 
that the deceased administered it to himself 
as that the prisoner administered it with 
criminal intent. 

In the celebrated Boorn case both these 
rules were disregarded, and the prisoners 
though innocent, were convicted. Not only 
have these rules been rigidly observed in 
every trial that has been had in the State 
where the Boorns were convicted, but their 
trial is cited upon all proper occasions as a 
warning against disregarding well settled 
principles of law. 

But there is at least one city in which 
convictions followed by executions have 
resulted directly from the violation of these 
rules. The convictions would have been 
otherwise impossible. In every such case 
there must have been a possibility of the 
respondent’s innocence. The heart of judge 
or juror responsible for such a result must 
be as unfeeling as the hardest timbered oak, 
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or it could never afterwards have the peace 
of a still and quiet conscience. 

Experience has shown the danger of act- 
ing on the unconfirmed evidence of the 
female in a case of an alleged criminal 
assault. In a late case the judge seems to 
have usurped the office of the jury and pro- 
cured a conviction upon such unsupported 
evidence. The woman then confessed her 
voluntary consent and offered to plead guilty 
to a charge of perjury. On this statement 
the man was discharged. Then the woman 
retracted her confession, and asserted the 
truth of her evidence. Every one had had 
enough of her, and the woman was also dis- 
charged. As soon as it appeared that the 
alleged assault was said to have been made 
in the room of a single man, early in the 
morning, before he had dressed, whither the 
woman had gone to sell him a book; that 
it was in an apartment house where there 
were many occupants; that there was no 
outcry, no confirmatory proof; an old-time 
judge would have said to her, “‘ Go at once!” 








and would not have postponed the injunction 
in the eighth chapter of John’s Gospel until 
she had disgraced herself and made the court 
an object of ridicule and contempt. 

I would not have any Job of the present 
generation say to these judges of old time, 
“No doubt ye are the people, and wisdom 
shall die with you.” But as Abraham Lin- 
coln, in early life, said of the men of the 
Revolution, so would one who knew their 
worth say of them: “ They were a fortress 
of strength, but what the invading foemen 
could never do, the silent artillery of time 
has done, —the leveling of its walls. They 
are gone. They were a forest of giant oaks; 
but the resistless hurricane has swept over 
them and left only here and there a lonely 
trunk, despoiled of its verdure, shorn of its 
foliage, to murmur in a few more gentle 
breezes, and then tosink and be no more. . . 
But they will not be forgotten. In history 
they will be read of and their services re- 
counted so long as our Bible shall be read 
and revered.” 
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THE GERMAN POLICE. 


By ANDREW T. SIBBALD. 


NY one who has observed the working 
of the police in Germany must be 
struck by the wonderfully wide scope of their 
operations, and the enormous mass of details 
of every possible kind with which they have 
to deal; matters, many of them, entirely out- 
side the duties of our police. One would 
think that for such work men of superior in- 
telligence must necessarily be employed ; 
but this does not appear to be the case. 
True, there is considerable variety of mate- 
rial. In the large towns, where the police 
are supplied and maintained by the central 
government, the ‘“‘Schultzmann” is a great 
personage. This is the variety chiefly 
known to the tourist, and recognizable by 
his smart long frock-coat, like an officer’s 
undress, his military helmet, and sword. 
This imposing gentleman is usually a former 
noncommissioned officer of the army, who, 
at the end of the regular nine years’ service, 
retired to this appointment. He is nearly 
always smart, well set up, and dignified ; 
and though he does not appear to parade 
his beat in the mechanical fashion we know 
so well, he yet manages to avoid the ap- 
pearance of idle lounging, sometimes to be 
observed in thiscountry. These officers are 
relieved at night by an entirely different set 
of men, called night watchmen — ordinary 
citizens, who from dusk till sunrise parade 
the streets in hideous brass helmets and a 
kind of fireman’s uniform, thus relieving the 
others of night-patrol duty. 

The regular police seem, as a rule, to dis- 
charge their manifold duties quietly, and 
without unnecessary strictness. The supe- 
rior Officials consist, in the large towns, of a 
police president, or head of the entire police 
system of the town (of whom more anon), 
and of a certain number of commissaries 





(Commissar), each having his own office 
and staff in a separate district, where he at- 
tends to the innumerable matters of greater 
or less importance that come before him, 
of which, as we shall see, ordinary street- 
police work forms really only a small part. 
These are very grand gentlemen, hardly to 
be distinguished at a little distance from 
military officers, and chosen from a some- 
what more highly educated class. Besides 
these, there are various officials connected 
with the force, and charged with particular 
duties, such, for instance, as the overseeing 
of town drainage arrangements. One man 
devotes his whole energies to seeing that 
dogs in the streets are properly muzzled; 
and many an encounter this unenviable offi- 
cial would seem to have with tender-hearted 
ladies, who cannot bear to inflict those in- 
struments upon their pets, or, the only al- 
ternative, to lead them bya chain. Nor are 
ladies the only offenders, for one gentleman 
told the writer not long ago, that, in the 
course of a year, he paid not less than a 
hundred marks or twenty-five dollars, in 
fines for this offence, in respect of a favorite 
collie, which had a knack of escaping from 
the garden. Here I may mention that, for 
this and many other offences against public 
order and convenience—some of which will 
be mentioned later on—the police have 
power to inflict summary fines without the 
formality of a summons before the judge. 
A policeman calls at your house with a 
small scrap of paper, called a “strafzettel,” 
on which are set forth the offence and the 
fine to be levied, with the necessary infor- 
mation, in case you wish to appeal to the 
court. But if you are a wise man, or un- 
less the whole thing is a mistake, you pay 
up at once, and get the matter over. 
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These regular police officials are paid and 
entirely controlled by the government; they 
act independently of the local authorities, 
and, indeed, often in oppositionto them. In 
the smaller towns and villages of any size, 
their place is taken by the humbler “ Orts- 
diener.” He, too, is adorned with a sword 
and a uniform, handsome in itself, if not al- 
ways in the highest state of preservation ; 
and is often a somewhat elderly, spectacled, 
and benevolent looking gentleman, whose 
rule is probably, on the whole, easy-going 
and paternal, and who is not above smoking 
the social cigar and indulging in friendly 
gossip on his rounds. 

If we now turn to the duties undertaken 
by the police, we shall find that their range 
is as wide as it is various, and includes sev- 
eral matters which, as I have said, hardly 
come within the cognizance of the Ameri- 
can police at all. The head of the police 
force in a large town is indeed an important 
officer. He is usually a man of good fam- 
ily, who has served the state in various 
capacities, and qualified himself after the 
thorough-going German fashion, by all man- 
ner of examinations in law, jurisprudence, 
and what not, for his present office. He 
may have served for a time as a judge, as 
as an official of a provincial government, or 
in any of the hundred and one branches of 
state officialism. And it is quite necessary 
that he should be highly qualified, for much 
of his work requires tact, experience, and 
skill of a high order. He has, in fact, to 
represent the central government in all 
things. We may take the instance of the 
expulsion of the Queen of Servia from Ger- 
many as a case in point. There the local 
police president was charged with all the 
negotiations, and exceedingly well he ap- 
pears to have carried out what must have 
been a very delicate and a very disagreeable 
duty. 

The president sometimes comes into col- 
lision with the “ patres conscripti,” who are, 
perhaps, not more free from human failings 





than in some other countries that might be 
named. These differences of opinion arise 
on very various questions—often in the mat- 
ter of licenses for houses of public entertain- 
ment, where the police have to see that the 
statutory regulations as to space, etc., are 
duly insisted on by the local licensing 
authority, which is sometimes disposed to 
undue leniency. Or, again, to mention a 
recent case, the police lay before the town 
council a recommendation that all owners of 
houses let in flats should be required to 
properly light the public staircase during 
the dark hours. It must be remembered, in 
this connection, that the ‘‘ concierge” is un- 
known in Germany; in most of these houses 
anyone who goes in or out after dark has to 
grope his way as best he can. Accidents 
from this cause are not uncommon. The 
suggestion would seem obvious and reason- 
able enough, but the conscript fathers did 
not see it in that light. Being most of them 
owners of house property themselves, the 
appeal to their pockets was too much for 
their sense of justice. In this particular in- 
stance the police have not yet carried their 
point, but will doubtless do so sooner or 
later. The same kind of paternal super- 
vision is observed in regard to sanitary mat- 
ters, such as house-drainage, removal of re- 
fuse, and water supply. The police utilize 
their intimate knowledge of local affairs to 
interfere at the right moment. They also 
test at intervals all milk sold in the district, 
and publish the results in the local papers 
giving the name of each dealer in full, so 
that adulteration becomes practically impos- 
sible. 

To mention all the minor details which 
this many-sided authority takes in charge 
would prolong this sketch far beyond its 
limits; but one or two instances may be 
given. Take, for example, the registration 
of all arrivals, departures, and changes of 
residence in a town or district. Woe betide 
any proprietor of a hotel or pension who 
neglects to promptly report the arrival and 
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departure of every guest at the office of the 
“Commissar” of his district; or any house- 
holder who does not notify to that individ- 
ual the name, address, and standing of 
every member of his household on first ar- 
rival in the place, and thereafter of every 
guest who may pass even one night beneath 
his roof. Further, he must report whenever 
he changes his residence within the district, 
and will be required to state, among other 
things, what rent he pays for the new abode, 
if hired, or the price he has given, if pur- 
chased. This latter information is utilized 
for the purposes of the income tax commis- 
sioners, of whom the police president is the 
chief member. Even your new housemaid 
has to announce herself and produce her 
papers; and if it should be found that the 
departing one has omitted to report herself 
before leaving, she will inevitably be fol- 
lowed to her new place by the dreaded 
‘‘Strafzettel,” for these offences come within 
the category before mentioned of those for 


which the police are empowered to impose 
a fine without going to a magistrate in the 
first instance, although there is always a 
right of appeal. Thus you may some morn- 
ing be presented with one of these unpleas- 
ant little documents, and find on inquiry 
that your servant has been cleaning (that is, 
banging) the feather-beds out of a window 
looking on to the street, and that your next- 
door neighbor, suffering from an inundation 
of fluff, has called the attention of the 
“Schultzmann” to the heinous transgres- 
sion. Contrasting this kind of thing with 
the grave political and judicial functions 
discharged by the same authorities, one is 
inclined to compare the German police toa 
Nasmyth hammer, which, capable of tre- 
mendous power, is yet adaptable to the 
most delicate work. 

With regard to the number of men em- 
ployed, it would appear to be based on the 
principle of one man to each thousand of 
population. 








PECULIARITIES 


OF MANX LAWS. 


By GeorGcE H. WESTLEY. 


“OME of the most interesting incidents, 
in Hall Caine’s delightful stories of life 
in Man, turn upon certain very peculiar laws 
which exist or once existed in that quaint 
little island. In the following brief sketch 
of the Manx statutes, nothing more is at- 
tempted than to so interest the student of 
comparative jurisprudence, that he may be 
prompted to delve for himself in this mine 
of instructive and amusing material. 

First a word upon the Manx law-makers. 
The legislature of Man is termed the House 
of Keys. This institution dates a thousand 
years back to the time of Orry, a prince of 
Denmark who invaded the island and be- 
came its king about the year 920. The 


House of Keys was originally a judicial body, 
its name being derived from its function of 
unlocking or interpreting the common stat- 
utes; but from this it drifted into the mak- 
ing of the laws and is now the legislature. 
It consists of twenty-four members elected 
by the people; but no laws enacted by it 
are valid until read, in the presence of the 
inhabitants, from Tynwald Hill. This read- 
ing takes place July 5th of each year, and 
while there is less pomp and circumstance 
connected with the occasion than in former 
times, there is still enough to make it one of 
the most peculiar and archaic legal cere- 
monies in modern Europe. 

There are two judges in the island, called 
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deemsters. The oath of the deemster is, 
that he will execute the laws of the island 
justly and “ so indifferently as the backbone 
doth lie in the midst of the fish,” a form 
said to have been so worded that his daily 
meal of herring will remind him of the obli- 
gation he is under to give impartial judg- 
ment. 

An appeal from the deemster’s decision 
goes to “ the Staff of Government,” a court 
in which the governor of the island is ex 
officio sole judge. The oath of this digni- 
tary is scarcely less quaint than that of the 


other; it is that he shall ‘‘ deal as indiffer- | 


ently between party and party as this staff 
now standeth,” referring to an emblem of 
authority which he holds upright in his 
hand. 

Up to 1417 many of the laws of Man 
were uncodified. These unwritten statutes 
were termed Breast Laws. They were im- 
parted unto the deemsters secretly, to be 
revealed unto the people as might be deemed 
expedient. In the year mentioned, how- 
ever, Sir John Stanley, king and lord of 
Man, embodied these statutes in a written 
code, to the great satisfaction of the people, 
who many of them suffered unjustly under 
the old system. 

One of the oddest of the old Manx laws 
was the following: “If aman steal a horse 
or an oxe, it is no felony, for the offender 
cannot hide them, but if he steal a capon or 
a pigge, he shall be hanged.” Another old 
decree ordains that if a man was proved to 
have wronged a maid, the deemster was to 
hand her an axe, a rope, and aring, that she 
might deal with the offender in one of three 
ways, viz., behead him with the axe, hang 
him with the rope, or marry him with the 
ring. Tradition has it that the maids were 
usually lenient. 

Slander against any of the chief officers 
or the House of Keys was punished by a 
fine of £10 and the loss of both ears. “In 


case of theft,” ran another old law, “ if it 
amount to the value of sixpence halfpenny, 





shall be felony to death to the offender; and 
under that value to be whipped, or set upon 
a wooden horse ordained for such offenders.” 

Still another of the old statutes read thus: 
“ If any person, having occasion to take the 
law against another, if that he find him within 
the Court, he may by law take him by the 
arm and bring him before the Deemsters, 
and set his Foot upon him, and take the 
Law of him, although he never summoned 
him.” 

Among the ancient institutions of the 
island was one known as “setting quests,” 
consisting of four of the lord proprietor’s 
tenants. A setting quest was chosen from 
every parish in the island, and their duty 
was to find suitable tenants for any of the 
lord’s lands which might fall vacant. The 
tenant thus chosen was obliged to take the 
land, and if he failed to pay the rent, the 
setting quest was liable, for having chosen 
an impecunious person. 

Servants who should hire with two mas- 
ters had to serve the first, while the second 
took his wages, and if the offense was re- 
peated he was to be whipped in the stocks. 
Another old statute provided that if there 
was a scarcity of servants to work the lord’s 
lands, the latter, through a “jury of ser- 
vants,” might compel the tenant who paid 
the smaller rent to work for him who paid 
the larger. 

The deemsters and coroners of the island 
enjoyed atone time a curious privilege known 
as “‘yarding”’; that is, compelling the ser- 
vice of persons of either sex at a trifling 
wage fixed by law. An officer, called a 
sumner, was sent to lay a straw on the 
shoulder of the person required, saying, 
“You are hereby yarded for the service of 
the lord of Man in the house of his deem- 
ster,” or coroner, as the case might be. Per- 
sons refusing to comply with this summons 
were committed to prison and kept on small 
fare until they submitted, when the expense 
incurred by their refusal was deducted from 
their wages. 
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It is said of the arms of Man (three legs 
armored and spurred, joined at the thigh, 
and bent at the knee) that one leg spurns 
Ireland, another kicks at Scotland, and the 
third kneels to England. This insular atti- 
tude toward their three neighbors would 
seem to be borne out in the following two 
old statutes. The first reads “that all Scots 
avoid the Land with the next vessel that 
goeth to Scotland, upon paine of forfeiture 
of their Goodes and their bodys to Prison.” 
The other “that Irish women loytering and 
not working be commanded forth of the said 
Isle with as much convenient speed as may 
be.” These statutes have not yet been re- 
pealed. 

Prisoners were tried by a jury of twelve, 
the prisoner having the right to select the 
requisite number from the jurors impanelled. 
In old-time trials it was the custom of the 
bishop to sit with the judges, unless the 
sentence was to be death, when he withdrew 
from the court. In sucha case, the deem- 
sters demanded of the foreman of the jury, 
in the Manx language, Vod fir charree soie? 
(May the man of the chancel sit?) If the 
foreman replied that he might not, that was 
equivalent to a verdict of guilty, and sentence 
was pronounced as soon as the bishop had 
retired. 

In 1610 certain spiritual laws were made, 
or rather at that time committed to writing. 
Most of these related to offenses against 
morality. Waldron describes one of these 
laws as follows. “ If any person be convict- 
ed of uttering a scandalous report and can- 





not make good the assertion, instead of 
being fined or imprisoned, they are sen- 
tenced to stand in the Market Place on a 
sort of scaffold erected for that purpose, 
with their tongue in a noose of leather, 
which they call the bridle; and having been 
thus exposed to the view of the people for 
some time, on taking off this machine they 
are obliged to exclaim three times, ‘ Tongue, 
thou hast lied!’” 

Not less interesting than the preceding 
are some of the old garrison regulations. 
One of these ran, ‘‘ Alsoe that noe soldier 
hould continually a Lemon within a mile of 
either of said Houses, upon paine of Forfeit- 
ing his Fee.” This latter is apt to prove 
rather puzzling at first, but if one can recall 
Chaucer’s couplet, — 

Unto his lemmon, Dallia, he told 
That in his heres all his strengthe lay, 
the mystery will be solved. 

Among their modern statutes may be 
mentioned that concerning the recovery of 
debts, which limits the period to three years. 
The Sunday closing law is very strict in 
Man, for if anyone is found in the liquor 
seller’s premises on the Sabbath, he is liable 
to a fine, even though no intoxicating drink 
has been called for or consumed. 

A law of 1881 gave women the franchise, 
and they now vote at elections, when pos- 
sessed of the requisite property qualification, 
which is the ownership of real estate of £4 
per annum ratable value. There is also a 
tenancy qualification, to which however they 
were not at that time admitted. 
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FREDERICK THE GREAT AND THE LAWYERS. 
By O. F. HERSHEY. 


HERE have been many efforts to re- 
form the law, but very few to reform 
the lawyers, possibly because the connection 
between the two is often so slight. Frederick 
II, of Germany, the most heroic figure in 
history, and, according to Carlyle, the last 
of the kings, had his own notion of how to 
reform the law, and began by reforming those 
who administered it. To your “disgusted 
layman” nothing should be more entertaining 
or hopeful than Frederick the Great’s disposal 
of the case of Ju re Arnold and Wife, the 
Millers; and indeed for the profession itself 
this cause célébre can point a moral or two; 
or at the very least it can partially indicate 
the true spirit in which law-reform should be 
conceived and executed. 

In 1770 Arnold, a young miller, and his 
frau Rosine were joint tenants of a grist-mill 
on Crab-run, a little provincial stream near 
Ciistrin. They held their property subject 
to a small annual rent due one of the local 
nobility, and by hard work and true German 
economy they were barely able to make 
ends meet. It so happened, however, that 
one of the land barons up the creek decided 
to build himself an ornamental fish-pond, 
and to do so diverted part of the stream; 
with the result that the Arnold mill ran short 
of water and the miller was unable to pay 
his rent. Re-entry proceedings dragged on 
before the local judge for some years, Frau 
Arnold contesting every inch so bitterly that 
she had to be locked up once or twice for 
contempt of court, until finally she and her 
husband were ousted and the mill sold. 

Frau Rosine had good fighting blood in 
her, and she at once petitioned Unser Fritz 
to investigate her wrongs. Petition being 
of no avail, the Arnolds appealed the case 
to the Neumark Regierung, which confirmed 





the decision of the lower court in every 
point. By this time four years had passed, 
and Rosine again petitioned the King for 
a military commission. This was referred 
to the Department of Justice, which investi- 
gated and dismissed it. Thereupon she 
petitioned the Grand-Chancellor, tempora- 
rilly sitting in Ciistrin, but he also turned 
her down. Finally Arnold’s brother suc- 
ceeded in interesting his colonel, Prince 
Leopold, one of the King’s nephews, who 
eventually enabled the Frau Rosine to get a 
new petition before the King, who there- 
upon appointed a Col. Heucking, stationed 
in Pommerzig, to assist a local commission 
of judges and lawyers to make report on the 
facts of the case. The lawyers made one 
report, the colonel another. Frederick im- 
mediately forward the colonel’s “ deutliches 
und ganz umstindliches” report, as he en- 
dorsed it, to his Supreme Board of Justice 
at Berlin, with a cabinet order that justice 
be done these Arnolds. 

A new commission of lawyers straightway 
sat upon the case. They delayed reporting 
for some weeks until Frederick, after another 
petition from the redoubtable Rosine, issued 
another royal order demanding that the 
Arnold matter come to an end. Whereupon 
the learned commission at once handed 
down its decision: lower court correct on 
the law, justice clearly done; as to the facts 
a mistake is discovered, thirty odd dollars 
still due the Arnolds; otherwise everything 
all right, Col. Heucking to the contrary not- 
withstanding. 

By this time Frederick’s patience was 
about exhausted, but not quite. He or- 


dered one more appeal—to the highest 
court in the kingdom this time—and de- 
manded that the chancellor drop all other 
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business and pass upon this case immedi- 
ately. The judges worked on the papers 
—a small cart-load of them—all night, 
and the next morning the court handed 
down its decision, in eight folios, com- 
pletely affirming that of the other courts. 
When Frederick heard of this he at once 
issued a cabinet order for a copy of the 
judgment and the production of the papers, 
and although sick in bed, he again went 
over the case. Next morning there was a 
royal order summoning the Grand Chancellor 
and his two associates before their King: 
and what there took place is, perhaps, as 
claimed by Carlyle, the most interesting and 
inspiriting chapter in the whole history of 
law reform. 

The King, who was confined by gout, had 
his couch placed in the middle of the room, 
and there, in a shovel hat, red dressing- 
gown, black velvet breeches, with military 
boots that came above his knees, he re- 
ceived the Chancellor and his associate 
judges. No one else was allowed to be 
present except a stenographer who took a 
record of every word that was said and 
afterwards incorporated it all in the King’s 
famous protocol. The judges ranged them- 
selves in front of their royal master, and like 
school boys up for a whipping waited 
tremblingly for the fun to begin. Frederick, 
after a few awkward minutes, finally threw 
down the copy of the judgment which he 
had been perusing, and said to Friebel, the 
most pompous looking of the associate 
judges : — 

“Come here!” whereupon that worthy 
advanced to within reach of the king’s bony 
forefinger and underwent such an examina- 
tion into his knowledge of equity and right 
and “natural fairness,” as he never after- 
ward forgot. 

‘‘Here is a nobleman,” said the King, 
concluding his examination, ‘‘who wishes to 
have a fish-pond; to get water for it, he 
taps the stream that runs a poor peasant’s 
mill, so that the miller can do no business 





except for about four weeks in the year, 
and of course cannot pay his rent. Now 
what do the provincial courts do,—they sell 
the mill so that the nobleman can get his 
rent. Do you call this justice and fair deal- 
ing?” 

“No, Sire,” answered the portly Friedel. 

“And yet,” continued Frederick, ‘the 
Berlin Tribunal. . . .” Here the Chancellor, 
piqued at the contemptuous indifference the 
King has so far shown him, steps forward 
and meekly corrects: ‘ Not Berlin Tribunal, 
Your Majesty, but Kammergericht’s Tribu- 
nal.” 

“Correct it!” says the King to his stenog- 
rapher, and then turning to the Grand Chan- 
cellor, the highest legal dignitary of the 
kingdom, he says :— 

“And you,— go you, sir, about your 
business, zzstanter. Your successor is ap- 
pointed; I am done with you. Fort.” 

Which order the Chancellor obeyed with 
the utmost speed. The other judges were 
not so fortunate. He read them a mighty 
lecture on law and equity, all set forth in 
the Royal Protocol of December 11, 1779, 
and then clapped them in jail. Sentence was, 
dismissal from office, one year’s confine- 
ment, and payment of compensation to the 
Arnolds for all losses and costs. The judges 
of the lower courts were then sent for, and 
likewise punished,— all except Ciistrin Re- 
gierungsrath Scheibler, who had dissented 
from the decision of his colleagues; he went 
free; was, in fact, promoted. 

This attempt to reform law by example 
set all Europe talking. The Berliners took 
the side of the judges, thought Frederick 
had been too severe, and immediately upon 
his death the disgraced dignitaries were re- 
instated. But the King’s protocol did its 
work. Catherine of Russia promulgated it 
as a noteworthy example of royal supreme 
judicature; the French people went wild 
over it; both kings and peasants found 
hope in it. And a noteworthy document it 
is; well calculated to arouse Carlyle’s en- 
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thusiasm for the strong and heroic; and 
well deserving the special enthusiasm of all 
who have to do with law and lawyers. Surely 
these extracts from the famous document 
are not grown entirely archaic in these days 
of equal rights for none and special privi- 
leges for all. Heroic judges might com- 
mend these words to some of their suit- 
ors: — 

«“ . .. The King’s desire always is and 
was, that everybody, be they high or low, 
rich or poor, get prompt justice; and that, 
without regard of person or rank, no subject 
of his fail at any time of equal right and 
protection from his courts of law. . . 

“Wherefore with respect to this most un- 
just sentence against the miller Arnold of 
the Pommerzig Crabmill, pronounced in the 
Neumark and confirmed here in Berlin, the 


King will establish a never-to-be-forgotten 


example; to the end that all courts of jus- 
tice in all the King’s provinces may take 
warning thereby, and not commit the like 
glaring unjust acts. For let them bear in 
mind that even a beggar is no less than His 





Majesty a human being, and one to whom 
due justice must be meted out... . And 
whenever the law courts do not carry out 
justice in a straightforward manner, without 
fear or favor, but put aside natural fairness, 
then let them look out for Seiner Konig- 
lichen Majestat. Fora court of law doing 
injustice is more dangerous and pernicious 
than a band of thieves; against these one 
can protect oneself; but against rogues who 
make use of the cloak of justice to accom- 
plish their evil passions, against such, no 
man can guard himself. These are worse 
than the greatest knaves the world contains, 
and deserve double punishment. . . Courts 
which fail to deal in equity and justice and 
natural fairness henceforth can see from the 
example I have made in this case, that they 
will be visited with swift and rigorous pun- 
ishment. 

« |. . Of which all Colleges of Justice 
in all His Majesty’s provinces are particu- 
larly to take notice.” 

And they did take notice—and do to 
this day. 
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THE SUPREME COURT OF MAINE. 


V. 


By CHARLES HAMLIN. 


HE original design of these articles has 

now been accomplished. It consisted 
in a sketch of the early courts of Maine, 
extending down to the present system, with 
brief memoirs of the Chief Justices who 
have presided in the Supreme Judicial 
Court, and its associate justices who now 
occupy that bench. As references have 
been made to other associate justices who, 
during the past forty years, were on the 
same bench, and by their exalted character 
and abilities have helped to: make a large 
part of the judicial history of the State, 
their reputation and influence extending 
beyond its limits, I am impressed with the 
belief that their memoirs will prove interest- 
ing and agreeable reading. For this pur- 
pose I have selected five judges before 
whom I have practiced, and with a part of 
whom I was associated as Reporter of De- 
cisions. They are Jonas Cutting, Edward 
Kent, William Wirt Virgin, Charles Dan- 
forth and Artemas Libbey. 

JONAS CUTTING, son of Jonas and Betsey 
(Eames) Cutting, was born in Croydon, N. 
H., November 3, 1800, and died in Bangor, 
Maine, August 19, 1876, being nearly 
seventy-six years old. His father, son of 
Francis Cutting, came from Worcester, 
Mass., and settled early in Croydon, on the 
banks of Sugar River, near the Newport line. 
Two brothers, Benjamin and Jonathan, came 
to Croydon at the same time. The descen- 
dants of the three brothers are still residents 
of Sullivan County. Some of them retain 
the family trait of wit and humor. One of 


them, Jonathan, son of Jonathan, an active 
and worthy deacon in the Baptist church, 
in the adjoining town of Newport, labored 
for a man whose love of gain required his 
hands to be up, eat breakfast, and be miles 





away to the woods with an ox-team before 
light. Wishing to give his employer a 
gentle hint that he was asking too much of 
his workman, he did so, when asked to pray 
one morning, in this wise: ‘‘ We thank thee, 
O Lord, that thou hast brought us in safety 
thus far through the night; and if in thy 
providence we are permitted to see the light 
of another day, may we go forth to its 
duties with a cheerful heart and in thy fear,” 
etc. The next morning he was permitted 
to eat his breakfast by daylight. 

Jonas Cutting was prepared for college 
mostly under the tuition of Otis Hutchins, 
principal of Kimball Union Academy in 
Plainfield, and entered Dartmouth College 
in 1819. When he left home to enter col- 
lege his father was unable to spare his horse 
from work longer than would take him half 
the way, and the latter portion of the dis- 
tance between his home and Hanover he 
traveled on foot, with his feather-bed and 
other outfittings in a pack upon his back. 
In this act of self-reliance and determination 
may be seen upon what foundation rested 
his success both in college and in after-life. 
He was graduated with first honors, and 
excelled his class-mates in Greek. His 
college-life and experiences were often a 
theme of pleasant recollections and talk; 
and he used to recur to them in the presence 
of those with whom he was familiar. As 
he recalled those times, I think his most 
precious reminiscence was that Rufus Choate 
was his tutor, and that he gained his respect 
and esteem, which lasted as long as that 
world-renowned advocate lived. He de- 
lighted too in praising his tutor’s wonderful 
scholarship and the ease with which he im- 
parted to all the class an ambition to be- 
come fine scholars. That his sway and 
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influence in these respects were potent, no | This is the advice he gave the young lawyer, 
one doubts; but besides, he was gentle as | who had become a favorite by his close 


a woman in his manners, — a mild admoni- 
tion, if needed, taking the place of rebuke. 
One of the duties of tutor Choate was that 
of church monitor. One Monday morning 
all the absentees from church gave the 
equivocal excuse of “ indisposed,” adopting 
the word used by the first student called up 
and required to explain the cause of his 
non-attendance at church. At the end of 
the roll-call there was a profound silence; 
but after some pause the tutor said: ‘‘ Young 
men, I never knew of so great an epidemic 
as this accompanied with so little mortality ! 
Do not let it occur again!” As the class 
had just before this made their tutor the 
present of a beautiful rocking-chair, I doubt 
whether Longfellow or Carroll Everett could 
have turned the situation more neatly. 

In due time he was graduated with the 
class of 1823, and Dartmouth, chary of her 
honors, gave him in 1858 the honorary de- 
gree of Doctor of Laws. His high standing 
and scholarship at his graduation so great- 
ly impressed a leading member of the New 
York Bar, Mr. Daniel Lord, that he invited 
him to enter his office as a student, offer- 
ing to lend him at the same time all the 
money needed to discharge the debts in- 
curred in obtaining his college education; 
but the independent spirit of the young man 
compelled him to decline this generous 
offer; and he began teaching school, and 
later spent a year at Portsmouth as a jour- 
nalist with Judge Levi Woodbury, who be- 
came much attached to him, and would 
have gladly retained him as his partner. 
His strong desire to enter upon the pro- 
fession of law outweighed all other induce- 
ments held out to him, and he began its 
study first with Henry Hubbard, of Charles- 
town, N. H., and afterwards ‘with Reuel 
Williams, of Augusta, Maine, where he was 
admitted to the Bar in 1826. 
was one of the ablest real estate lawyers in 


his day and noted for his sound judgment. | 





Mr. Williams | 


attention to study : — 

“Stick closely to your office, so that 
clients may always find you in, and make 
them pay even if obliged at times to sue for 
it; they may get mad, but will come back 
to you again; whereas, otherwise, they will 
not return, but employ another. When 
acting as referee, make up your award, and 
after notifying the party entitled to it, never 
deliver it, however wealthy he may be, until 
your fees as referee are paid.” 

He began the practice, in 1826, at Orono, 
Penobscot County, then the center of exten- 
sive lumber-manufacturing, and remained 
there until 1831, when he removed to Ban- 
gor, where he ever after resided until he 
died. He at once formed a law partnership 
with the late Governor and Judge Kent, 
which, under the style of Kent and Cutting, 
continued seventeen years, and maintained 
a standing at the very head of the profession 
in Maine. Of this firm Chief-Justice Peters 
has recently said: “A very strong and en- 
during mutual attachment existed between 
these two eminent and estimable men. They 
were very able lawyers, in somewhat differ- 
ent ways. As a firm, the combination of 
character and ability was complete. They 
were afterwards, for fourteen years, asso- 
ciated together upon the bench of the 
Supreme Judicial Court of Maine. Their 
judicial terms expired at nearly the same 
time; they were of about the same age, and 
died within a few months of each other. Both 
grew old gracefully, with but few wrinkles 
upon the face, and none upon the mind, 
consoled by those enjoyments that should 
accompany old age, ‘as honor, love, obe- 
dience, troops of friends.’ ” 

He was in active practice at the bar 
nearly thirty years, and soon came to the 
front rank among the very able lawyers in 
eastern Maine. Among his contemporaries 
then in full practice were, William Pitt Fes- 
senden, who resided in Bangor a while; ex- 
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Chief Justice Appleton; Judge Hathaway, 
who became Judge Cutting’s associate on the 
bench; Elisha H. Allen, afterwards minister 
plenipotentiary of the Hawaiian Islands at 
Washington; Judge Frederick H. Allen, 
and Jonathan P. Rogers, Attorney-General, 
aman of remarkable abilities, and a“ bright, 
particular star in the legal firmament of 
Maine,” who died at Boston in 1846, at 
the comparatively early age of forty-five 
years. Of the still younger generation that 
were his associates at the bar were, Chief- 
Justice Peters, ex-Gov. Washburn, James 
S. Rowe, Judge John E. Godfrey, Albert W. 
Paine, Daniel T. Jewett, ex-United States 
Senator, still a leading member of the St. 
Louis Bar, George P. Sewall, and others dis- 
tinguished in the profession, who were his 
intimate associates. 

The distinguishing traits and character- 
istics which made him thus prominent at 
the bar, and many of which reappear in 
him as a judge, are thus felicitously described 
by Chief-Justice Peters : — 

“Judge Cutting, as a lawyer, had great 
skill in analyzing complicated facts. He 
had an aptness for organizing the materials 
of a law-suit, and would marshal them into 
an array with the care and precision of a 
veteran handling troops. His mind was 
methodical and orderly, and his perceptions 
clear, quick, and very acute. There was a 
definiteness of thought or action in what he 
said or did. His mind easily held the track 
it started upon. The needle-gun had not a 
more unerring aim. It pierced to the root 
of the matter, easily discarding all things 
collateral to a discussion. Not that he did 
not see all the points involved in an investi- 
gation, for he had a rare ingenuity for nice 
and refined reasoning in technical cases, 
when the occasion called for it. He had a 
good deal of practice at the bar in tax-title 
cases, where the law is strictly construed to 
save forfeitures, cases that grew up after 
the business break-downs from 1836 to 
1838, and he exercised the skill and had the 





success of a veritable sapper and miner 
in destroying the foundations of tax-titles 
which came in his way. Saladin’s sword 
was not sharper than his intellect, in dissi- 
pating to pieces the false structure of an 
adverse legal argument. He was prompt 
in seizing upon all advantages afforded by 
the neglect or mistake of opposing counsel, 
and, like a sailing-vessel hugging the wind, 
would often make headway by an adroit 
appropriation of the forces that were pressed 
against him. Not that he was not a wide- 
minded man. He showed at the bar and 
upon the bench that he had abundant stores 
of practical judgment and common sense. 
He possessed a thorough knowledge of the 
principles of the common law, and displayed 
great acuteness and wonderful readiness in 
applying them to cases. He was an un- 
commonly safe legal adviser. . . Many of the 
remarkable cases in the courts of Maine 
were his victories.” 

He was not among the most learned, but 
among the best learned of his profession. 
He was adequately learned, confining his 
explorations for knowlege to a few well-se- 
lected, rather than to many books, both in 
law and general literature. He possessed a 
very clear and accurate knowledge of the 
subjects investigated by him. He had early 
imbibed from the very well-springs of juris- 
prudence, a thorough knowledge and appre- 
ciation of legal principles, the mastery of 
which easily constituted him the accom- 
plished lawyer, judge, and jurist. 

His name as counsel and attorney first ap- 
pears in the fourteenth volume of Maine Re- 
ports, in the case of Russell v. Babcock, 
p. 139, a question upon the statute of frauds, 
decided adversely to his view of the law; but 
he had the satisfaction of seeing his opin- 
ion on the same question sustained by later 
decisions. His success in the next case was 
more immediate and satisfactory, State v. 
Bishop, 15 Maine, 122. The defendant was 
indicted for selling lottery-tickets, and the in- 
dictment gave the defendant the addition of 
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“lottery vender.” He filed a plea in abate- 
ment and argued that this addition was an 
epithet calculated to prejudice the jury, and 
assumed as proved the very issue to be tried 
on the plea of not guilty. The court sus- 
tained the plea and discharged the defend- 
ant. In all of the succeeding volumes, in- 
cluding the thirty-eighth, until he went upon 
the bench, will be found his cases, increasing 
in number until they reach more than twelve 
per volume. As the reported law cases in 
those days rarely ever reached one hundred 
to the volume,—often much less,— his 
standing and ability, as described by Chief- 
Justice Peters, is thus fully corroborated. 


The prevalent custom, too, of reporting ar- | 


guments of counsel more fully than at the 
present day, affords a field from which to 
draw instances in which some of those 
rapier thrusts of ‘“ Saladin’s sword” were 
employed to the discomfiture of his oppo- 
nents. In Rowe v. Godfrey, 16 Maine, 128, 
he argued against the admission of deposi- 
tions containing leading questions to the 


witness, where opposing counsel was not | 
present, and urged the court to discounte- 
| cause célébre. 


nance the practice in these words: “The 
practice is to be arrested, or a witness is to 
be reduced to the position of an automaton, 
governed and controlled solely by the pul- 
leys and wires attached to him and the 
counsel.” In Billington v. Sprague, 22 
Maine, 34, only two of the three referees 
named in arule of court had joined in mak- 
ing an award; and counsel, opposed to the 
acceptance of this report of a majority, 
claimed that there was no authority to issue 
a rule authorizing a major part of the ref- 
erees to report, although it appeared that 
such was the usual form and that there had 
been a full meeting of the board attended 
by both parties. Alluding to the conse- 
quences that must follow if this technical 
objection prevailed, he thus concludes: 
“ Most assuredly writs of error and a rever- 
sal of judgments in all such cases. And 
the defendant’s counsel at this late day shall 








have all the credit of having made the dis- 
covery, and of springing a trap upon the 
community and catching his own client.” 
In connection with the authorities cited by 
the other side in this case he says: “ Per- 
haps I ought to except the case of Tetter 
v. Rapesnyder, 1 Dall. 293. This case I 
consider no authority; it was only the deci- 
sion of an inferior court, and whether an in- 
ferior judge or not, we have no means of 
determining, excepting from the absurdity 
of the decision.” The reader does not need 
to be assured that the opinion of the court, 
drawn by Chief-Justice Whitman, overruled 
the technical objection. In Argyle v. 
Dwinel, 29 Maine, 29, which was a writ of 
entry to recover a lot of land located for 
public uses, he argued for the plaintiffs, and 
claimed that the trustees were not legal- 
ly trustees, and that their acts were void. 
On this point he said: “And this leads 
me to the fourth point, or Satan on the 
mountain, for this board of trustees under- 
take to give away what they do not pos- 
sess.” 

Hodgdon v. Chase, 32 Maine, 169, is a 
His argument, reported in 
full, showed such terse logic and reasoning 
that the court, although feeling compelled to 
decide against him, did not undertake to 
answer it; saying, orally: “It has been 
argued by the plaintiff’s counsel with much 
ingenuity and force, but we think the reason- 
ing cannot prevail. To maintain such an 
action would render the statute inoperative, 
except to change the form of actions from 
assumpsit to case or tort.” In commending 
the argument, Chief-Justice Shepley point- 
edly called the attention of the Bar to it, and 
advised them all to read it. In the leading 
and oft-cited case, Reed v. Pierce, 36 Maine, 
456, he had better success with the court, 
where his argument was sustained, it being 
there decided that a discharge in bankruptcy 
is not a bar to action of covenant broken 
when the action did not take place until 
after the filing of the petition in bankruptcy, 
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and the covenant relied on in the action was 
the one of general warranty. 

As an illustration of his being a sound 
legal adviser, I recall the fact, as he told me, 
that he discountenanced bringing actions for 
slander and libel. He would not bring such 
a suit for a merchant unless he could prove 
special damages or injury, such as those 
which affected his financial credit. 


He came to the bench of the Supreme | 


Judicial Court, April 20, 1854, by appoint- 
ment of Governor Crosby, who recognized 


his eminent fitness for the position without | 


the aid of petitions or other written recom- 
“ mendations, and he served for the term of 
twenty-one years, consisting of three several 
appointments of seven years each. He re- 
mained in active performance of his judicial 
duties until the close, and as long as his 
bodily strength permitted him to enjoy its 
services, 

It is easy to see that he brought with him 
to the bench the training and mental endow- 
ments that afterwards became conspicuous 
in him as a judge. He was a model judge, 
in the ease and simplicity with which he 
presided on the bench. There was not in 
him the slightest affectation or pretension, 
or undue official pride. He had the patience 
and gravity of bearing prescribed by Bacon 
in his essay on judicature, with “ the happy 
medium of promptness and deliberation.” 
Says an eminent judge, ‘‘ He seemed able to 
shut himself up within the walls of a cause 
on trial, knowing and caring for nothing 
outside of it.” This same thought was also 
expressed in these words by his college tutor 
after he became the great advocate, and 
spoke them in the Massachusetts Constitu- 
tional Convention of 1853: ‘ He shall know 
nothing about the parties; everything about 
the case. He shall do everything for jus- 
tice; nothing for himself; nothing for his 
patron; nothing for his sovereign. . . . If 
Athens comes there to demand that the cup 
of hemlock be put to the lips of the wisest 
of men; and he believes that he has not 





corrupted the youth, nor omitted to worship 
the gods of the city, nor introduced new 
divinities of his own, he must deliver him, 
although the thunder light on his unterrified 
brow.” He was so careful and painstaking 
in his understanding the law and facts of a 
case, that his rulings were seldom wrong, 
and he was rarely overruled. While his 
bearing in a trial was that commended by 
Bacon, I do not think the Bar ever thought 
his dignity approached sternness, for he did 
not always suppress his wit and humor. 
At the close of a tedious payper case that 
had lasted several days, turning on the pre- 
cise day of the birth of the pauper, and on 
which question a large number of witnesses 
had been examined, a fresh witness was 
called just as the hour of adjournment for 
the day arrived. Counsel began the exam- 
ination with several long preliminary ques- 
tions, and as the Judge did not desire a 
night session, he stopped the proceeding 
with the remark: “I guess we won't have 
this baby born until the morning,” and 
thereupon adjourned his court. On another 
similar occasion counsel recalled a witness, 
in rebuttal as he said, and began going over 
the facts again, already testified to on the 
chief examination. The witness was slow, 
the supper hour was passed, and counsel 
urged his witness along with the remark, 
“Go on, sir; go on,” when the Judge turn- 
ing to the witness said: ‘Yes, sir; go on 
and go off/” In Bryant v. Glidden, a 
famous suit in Lincoln County, which was 
a flowage case under the “ Mill Act,” he sat 
in the last trial More than one hundred 
witnesses were called on each side. This 
was in 1854, according to the report of the 
case in 39 Maine, page 458, before the days 
of the stenographer. I have seen his report 
of the evidence written out in full, covering 
over three hundred pages. It is a marvel 
of beauty for its legibility and neatness. 
Days were consumed on the question of 
damages to the grass and the consequent 
deleterious effect upon the milk and butter- 
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making qualities of the cows that fed on the 
banks of the stream above the dam. There 
seemed to be after a while an end to the 
questions about the cows; and at the dinner- 
table the Judge called the counsel to him 
and inquired of them if the subject had 
been exhausted. They replied that it was. 
Then said the Judge: “I guess you have 
overlooked another important branch of 
inquiry —the effect of this grass upon 
bulls.” 

As would be expected of a judge of his 
ability and individuality, his legal style and 
character are impressed with unmistakable 
distinctness upon his written opinions. Some 
of them are admirable specimens of that 
close and technical reasoning for which he 
had an uncommon aptitude, and which he 
knew so well how to use when occasion 
required. If at times he seemed tobe a 
critic, it was because he was a critic for 
conscience’ sake. He was a razor, as has 
been said of another, to keep us clean, — not 
a lancet to bleed us. 

Those who were in full practice before 
him will hardly be prepared, however, to 
believe that he dissented very rarely; much 
less often, by far, than his genial and ami- 
able associate, Judge Kent. An examina- 
tion of his opinions and the reported cases 
discloses such to be the fact, beginning with 
his first opinion, Gilbert v. Curtis, 37 Maine, 
48, and ending with his last, Crocker v. 
Pierce, 61 Maine, 58. His opinions average 
about twelve per annum. A reference to 
some of them may interest the reader. He 
thus begins in State v. Lull, 37 Maine, page 
248: “It is contended that the witness, the 
owner of the goods alleged to have been 
stolen, should first have stated what kind of 
goods were taken, or given some descrip- 
tion tending to identify the same, before 
the goods were exhibited to him. This 
proposition assumes that every merchant or 
trader must necessarily know, and be able 
to stage from memory, the amount and de- 
scription of every article kept in his store, 





and default thereof, to be the proper victim 
of plunder and robbery. We think that few 
merchants would subscribe to such a doc- 
trine, or if they did so, that the principal 
item in their balance-sheets might be that 
of profit and loss; whereas we can readily 
perceive, and daily experience proves, that 
a person may identify property as belong- 
ing to himself from zzspection, which other- 
wise might have escaped his recollection.” 
In Kendrick v. Crowell, 38 Maine, 42, the 
defendants were sued on a note given to a 
town treasurer in the settlement of a liquor 
fine. The defendants claimed that the note 
was void as being without a legal considera- 
tion, and the jury were so instructed and so 
gave their verdict. The plaintiff excepted. 
In his opinion sustaining the verdict, the 
Judge pointedly says: ‘“‘The object of the 
law is to punish its violation; and the mode 
specially provided is by the actual payment 
of the fine, to be enforced by immediate 
imprisonment until its payment, etc. The 
object of our statute was not to raise a 
public revenue, or to put money into the 
pockets of private individuals; but was what 
its title imports, ‘An Act to restrict the 
sale of intoxicating drinks.’ And how to 
restrict? Certainly not by permitting per- 
sons to violate the law on credit, or to 
transact such business on borrowed capital. 
Such would be the result, if the note in 
suit were held to be valid. If a party in- 
terested have the right to take a note with 
surety, he has also an equal right to receive 
it without security; and let it once be under- 
stood that such judgments or claims can be 
so easily and readily satisfied, and the law 
to a large class of traffickers in intoxicating 
drinks would be shorn of half its terrors. In 
this case, as between the parties, ‘ potior est 
conditio defendentis.” Upon a question of 
pleading he says, in Penley v. Whitney, 48 
Maine, 352, “‘ And we are not disposed, at 
this late day, without the aid of legislation, 
to obliterate so many legal monuments of 
the law, to avoid defects in the declaration 
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now before us.” . . . He thus comments in 
Jay v. Carthage, 48 Maine, 358, on the un- 
wise manner of disposing of a case that had 
been opened to the jury: “ And, if the 
point raised be successful, it will only dis- 
close another instance of the folly of too 
readily withdrawing a good cause from the 
jury, and the rulings of the judge at nisi 
prius, and referring the same for a final de- 
cision to the law court, on a report full of 
latent, technical objections.” 

What constitutes a valid seal has been a 
frequent question before the courts. He 
did not allow the defendants in Woodman 
v. York and Cumberland R. R. Co., 50 
Maine, 550, to escape the obligations of 
their bonds which bore only a printed im- 
pression of a seal, etc.; for he found its use 
authorized by statute, and adds: “ Here, 
then, is a substance affixed to the instru- 
ments more tenacious than wax or wafer, 
adopted and declared by the company to 
be their seal; and we know of no decision 
in this enlightened age which declares it to 
be otherwise.” Reference has already been 
made to his power of sarcasm in the pre- 
ceding volume at page 554, in the case of 
Simmons v. Jacobs. There was an attempt 
made in that case to prove that the appear- 
ance of parties by their attorney had been 
unauthorized, and thereby avoid final judg- 
ment in a long-contested equity case. He 
thus speaks of the legislation at that time 
regulating the admission of attorneys to the 
Bar in Maine: ‘ Dishonesty can hardly be 
imputed to attorneys, who for years hereto- 
fore have been admitted, under modern leg- 
islation, to practice in all our courts, upon 
the presentation of a certificate from the 
selectmen of good moral character, and proof 
of the payment of twenty dollars each to 
the county treasurer. Under such legislation, 
ignorance has been no bar to admission, but 
dishonesty always has. . . . We do not im- 
peach the omnipotence of the Legislature 
for creating attorneys, as the world was cre- 
ated, out of nothing; or the power to control 





such eccentric orbs within their appropriate 
spheres. Our province is rather to ascertain 
their orbits and to harmonize their motions, 
if possible, with the movements of other 
bodies.” Of the employment of a lobby be- 
fore the legislature in the case of a division 
of a town, Frankfort v.Winterport, 54 Maine, 
250, he says: “ We frequently hear of such 
persons in attendance, but had always sup- 
posed it was either at their own expense or 
that of their friends, and are still of that 
opinion. Undoubtedly all corporations, and 
towns as quasi corporations, may use all law- 
ful means to advance or protect their rights 
before any legally constituted tribunal; and 
for that purpose may employ agents or at- 
torneys, but are restricted to a reasonable 
number. An assault by storm can be justi- 
fiable only in case of war; a casus belli be- 
fore war is proclaimed will not permit it.” 

I think his raciness of style has never been 
equaled by any other judge of this court. 
Nicholas Emery, his predecessor, had some- 
thing approaching it at times, with a gentle- 
ness of mild humor. Judge Emery will 
long be remembered for the following com- 
ment on women’s rights in his opinion in 
State v. Burlingham, 15 Maine, 104: ‘“ The 
whole theory is a slavish one compared 
even with the civil law. The torch of Hy- 
men serves but to light the pile on which 
those rights are offered up. The merging 
of her name in that of her husband is em- 
blematic of the fate of all her legal rights.” 
It was he who, speaking in Woodward v. 
Shaw, 18 Maine, 304, of a statute making an 
illegitimate child an heir of its father, said: 
“Whether it be really calculated to produce 
a deeper respect for the marriage relation, 
time can alone determine. It is at least an 
experiment to do some justice to an unof- 
fending being brought into the world by the 
ardent original efficiency of man, not under 
the sanction of the marriage covenant.” 

The fearlessness and independence that 
he manifested on the bench were ,never 
shown better than in the following instance. 
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Howard A. Cleveland was indicted and tried 
for the murder of Warren George, at the 
February term, 1869, of the Supreme Ju- 
dicial Court, at Bangor. The jury returned 
a verdict of “ guilty of the murder whereof 
he stands indicted.” At asubsequent term 
of the court, Cutting, J., presiding, he sen- 
tenced Cleveland to be hanged for murder in 
the first degree. The statute then provided 
that such a sentence should not be executed 
until the expiration of a year from the time 
it was passed. Before the expiration of the 
year it was ordered by the executive coun- 
cil that the justices be required to give their 
opinion upon the question whether the jury 
by their verdict had found Cleveland guilty 
of murder in the first degree. In answer to 
this request he submitted the following 
reply: — 

“ At the trial I did not preside, but at a 
subsequent term, after all objections as to 
the prior rulings and findings had been 
waived, on motion of the attorney-general, 
as the judge presiding, I was required to 
pronounce the sentence of the law. There- 
upon I examined the record of the former 
conviction, on the exhibition of which I 
found that the prisoner had been indicted 
for murder in the first degree, and that the 
verdict of the jury was that he was ‘ guilty 
of the murder whereof he stands charged.’ 

“IT was aware of the statute which requires 
‘the jury, finding a person guilty of murder, 
to find whether he is guilty of murder in the 
first or second degree.’ I then and still en- 
tertain the opinion that the finding of the 
jury was a strict compliance of the statute, 
that it was a finding of murder in the first 
degree, of which the prisoner stood charged. 
A further finding would have been superflu- 
ous. To the judicial mind all arguments to 
the contrary must be considered as poor 
logic, and adverse to adjudications in the 
highest courts in this country. If there be 
any decisions to the contrary, the finding, 
‘as stands charged’ was no part of the rec- 
ord. But whether my conclusion was right 





or wrong, I pronounced the sentence, and 
the judgment and record of the court was 
made accordingly, and that judgment must 
stand as the guidance of the executive until 
removed on a writ of error, as prescribed by 
statute. 

“Neither the prisoner nor his counsel has 
seen fit to claim such a process, upon which 
alone, if error was committed, could redress 
be had after a hearing of both parties. 

“Now I would respectfully suggest to the 
council asking my opinion, whether there is 
any statute or law constituting them a court 
for the hearing of errors in criminal matters. 
If they answer in the affirmative, then they 
assume judicial powers and usurp jurisdiction 
in the last resort, in all cases of misdemeanors 
and felonies, whenever there shall be a peti- 
tion presented for a pardon. 

JONAS CUTTING.” 

During thelast seven years of his life I was 
his daily companion, and became impressed 
with his simplicity of character,— using the 
word in its highest and best sense. A 
neighbor and intimate friend said of him in 
this respect that this predominating faculty 
was conspicuous in all his public and pri- 
vate life. It affects him through and through. 
It would naturally follow that he was an 
honest man. His integrity was free from 
all spot or taint. He was an honest man in 
the liberal sense of the term; that is, he was 
an unselfish man, and coveted nothing not 
his own. He was satisfied with what he 
had and what he was. He was a sincere 
man: there were no false sides, equivoca- 
tions, duplicities, or shams about him. He 
had no great patience with falsehood in any 
of its forms, anywhere; and upon tempting 
occasions, where any wrong was to be re- 
buked, could be plain-spoken and severe. I 
am glad of the opportunity to reproduce 
what his life-long friend, Judge Kent, said of 
him in this respect when he came to place 
the last solemn tribute to his memory upon 
the bier of the dead judge. He said: — 

“This genuine and unadulterated integ- 
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rity was exhibited without ostentation or 
pretense in his whole life. Everywhere and 
at all times he was simple, single and sin- 
He said what he meant, and he meant 
what he said. His ‘yea was yea,’ and his 
nay most emphatically nay. His daily 
walk was in a straight path, and he knew 
not how to seek and find the by-paths of in- 
direction or mystification. Neither flattery 
nor seductive promises could allure him 
aside or tempt him to walk in devious ways. 

“ With all his great keenness and accuracy 
as a lawyer, and his quick perception and 
appreciation of the mistakes of an oppo- 
nent, and of the opportunities for success 
thus opened, I speak from knowledge when 
I say that not all the wealth or honors of the 
world could have tempted him to intention- 
ally and consciously aid in the success or 
consummation of fraud.” 

Near the close of his last term, in 1874, 
he presided at the trial of Amos C. Ben- 
ner, in Washington County, charged with 
setting fire and burning in the night-time the 
dwelling-house occupied by Charles P. Hol- 
land, in Pembroke. At the close of the long 
trial, which excited great interest throughout 
the State for the gravity of the offense, and 
of which the jury found the defendant guilty, 
he doubtless felt the sentiments in his mind 
which have already been portrayed above. 
He closed his charge in the following words: 
“Now, gentlemen, I have discharged my 
duties to you, and in conclusion I can only 
say that my judicial tenure has nearly ex- 
pired. This is probably the last time I shall 
hold a term of court in this county, for my 
judicial term has nearly terminated, as well 
as, perhaps, the term of my own life; and 
all I can leave the State, the glorious State 
of Maine, which I love, as a legacy, is the 
prayer that she may always live under good 
and wholesome laws, and that those laws 
may be faithfully executed by the tribunals 
of justice. Gentlemen, take this case and 
deal with it according to the evidence.” 

He had a beautiful and simple religious 
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nature; not allowing himself to be troubled 
with the fine distinctions between differ- 
ent theological creeds and dogmas, his re- 
ligious faith was as steadfast as an anchor. 

When he quit the bench the Bar expressed 
its affection and respect for him by a public 
mecting and eulogistic resolutions, supple- 
mented by the present of a richly engraved 
gold-headed cane and a silver service. 

In person, he was tall, but light for one 
of his frame. His constitution was healthy 
and capable of great physical endurance. 
His countenance, surmounted by gold-bowed 
glasses, was dignified, beaming, and expres- 
sive of the lawyer and judge. In gathering 
these scattered memorials of a life that suc- 
cessfully fulfilled the mission accorded to 
him, I recall with pleasure the many happy 
hours spent with him in conversation, enjoy- 
ing the social pipe and looking out upon the 
flowing Penobscot, upon whose banks he 
reposes after a life that is a benefaction to 
all who come after him. 


EDWARD KENT, of Bangor, justice of the 
Supreme Judicial Court of Maine, was born 
at Concord, New Hampshire, January 8, 
1802. He was the sixth child and youngest 
son of William Austin Kent, a native of 
Charlestown, Massachusetts, who had set- 
tled in Concord. His mother was a native 
of Sterling, Massachusetts, and sister of 
Prentiss Mellen, the first Chief-Justice of 
the State of Maine. A sketch of his life is 
given in Vol. VII of the GREEN BAG, page 
464. The entire family of Mr. Kent con- 
sisted of four sons and four daughters, of 
whom the majority attained social position 
and distinction. 

Edward Kent, after the usual elementary 
and academic education, matriculated at 
Harvard College, and was graduated from 
that institution in 1821, at the age of nine- 
teen. Among his classmates were Ralph 
Waldo Emerson, the philosopher, Josiah 
Quincy, afterwards mayor of Boston, Robert 
Barnwell, president of South Carolina Col- 
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lege, Charles D. Upham, member of Con- 
gress, and Judge Edward Loring. 

Mr. Kent was at that time, as in after-life, 
a man of massive frame, and the ease-loving, 
somewhat indolent habit which is often the 
accompaniment of the largely built man. 
While at College, he was president of the 
“‘Lazy Man’s Club,” a famous institution at 
Harvard at that time, one of the rules of 
which was, that no member should ever be 
ina hurry. One day Kent was seen trotting 
across the College yard. As he was the 
most distinguished member of the club, his 
colleagues, who detected him in this appar- 
ent breach of rules, haled him before the 
club, and with great glee proceeded to put 
the alleged delinquent on trial. 

Kent listened, with a calm and compla- 
cent smile, to the evidence, which seemed 
conclusive and damaging to his reputation 
and high office; but, when his turn came, 
he utterly routed his accusers, and set the 
university in a roar by gravely presenting 
this remarkable and exceedingly ingenious 
defense :— 

“T do not deny,” said he, with a chuckle, 
“that I ran; but the fact is, when I was 
coming down stairs, somebody pushed me, 
and, to save myself from falling, I had to 
break into a run; as I was too lazy to stop 
running, I kept on until you gentlemen 
stopped me.” 

Tradition does not say whether the judge 
was re-elected president of the club, but 
his complete vindication would seem to 
indicate that he stood higher than ever 
in its favor thereafter. 

In the study of his chosen profession of 
the law, Mr. Kent was the pupil of Benja- 
min Orr, one of the most eminent lawyers 
of Maine, and of Chancellor Kent, the 
distinguished legist and legal commentator ; 
and, when, in 1824, he was fitted for 
practice at the bar, he opened a law office 
in Bangor, and became the seventh lawyer 
of the locality. Bangor was, at that time, a 
promising town of twenty hundred inhab- 





itants, rapidly growing, and Mr. Kent's 
power and influence grew with its growth. 

One of Mr. Kent’s first experiences in 
Bangor he was fond of relating. 

In taking a stroll, he reached the Ken- 
duskeag bridge, then an _ unpretentious 
structure of wood, about thirty feet in 
width, having sidewalks, upon which he 
saw people passing freely. Upon proceed- 
ing to follow their example, he was brought 
to a stand by a shout :— 

“ Hollo, going to run your toll?” Look- 
ing in the direction of the voice, he found it 
proceeded from a bellicose looking person 
across the street, standing in a doorway. 
To avoid a scene, he went toward him, and 
learned that, as he was a stranger, he was 
required to pay tribute, to the extent of one 
cent, for the privilege of passing over the 
structure, while the citizens were allowed to 
go free. He decided to become a citizen. 

If it were the purpose of this sketch to 
present Judge Kent otherwise than as the 
jurist, we should find abundant and rich 
material of great interest relative to the 
many offices and relations in public life so 
admiraby filled by this illustrious citizen 
and judge, but, pre-eminently a scholar, 
politician and wit, a man of rare social and 
intellectual qualities, a man whom the Whig 
party, had it been in the majority, would 
have placed in the United States Senate, 
where his splendid presence, noble oratory 
and profound political knowledge would 
have made him of infinite value to his 
country; but it remained for Mr. Kent, 
after being governor and consul to Rio 
Janeiro, to gain distinction and to confer 
distinction upon the Bench of the State 
of his adoption. 

In 1827, after having served two years in 
the Court of Common Pleas, he was ad- 
mitted to practice in the Supreme Judicial 
Court, and was appointed in the same year, 
by the governor of the State, Chief-Justice 
of the Court of Sessions, which office he 
held from April, 1827, till the close of the 
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December term, 1828. And about this 
time he formed a partnership with Jonathan 
P. Rogers, lasting, however, only about 
three years, as, in 1831, he entered, as has 
been already stated before (p. 62), into a 
law partnership with Jonas Cutting, after- 
ward Judge Cutting, of the Supreme Court. 

Mr. Kent, while increasing in power as a 
lawyer, gained greatly in popular favor, and 
was elected to the Legislature as _ repre- 
sentative from Bangor, in 1828 and 1829, 
when but twenty-six years of age. This 
position was followed by his election as 
mayor of the city of Bangor in 1836, and in 
the same year by his nomination to the 
chief magistracy of the State. Mr. Kent 
was nominated at this time by the Whigs, 
who were in the minority, and failed at that 
time to elect their candidate. In the fol- 
lowing year, however, Mr. Kent was again 
renominated, and elected, but so many ob- 
jections and doubts were raised by the 
Democratic party as to the result, the matter 
was finally carried to the Supreme Court 
and Mr. Kent was declared governor. Mr. 
Kent was again elected in 1841. 

In 1849 Governor Kent was appointed by 
President Taylor, American consul at Rio 
Janeiro, which office he filled for four years, 
after which he returned to Bangor and 
recommenced the practice of law, in which 
he continued until 1859, when he was 
appointed by Governor Lot M. Morrill to,a 
seat upon the bench of the Supreme Court. 
His former law partner, Mr. Cutting, was 
among his associates. Judge Kent was again 
reappointed in 1866 by Governor Cony, 
and held the position until 1873, when he 
was succeeded by Judge Peters. He then 
sought relief from professional duties by 
an extended tour in Europe. In 1874 he 
again resumed the practice of law in Ban- 
gor, and was engaged in several important 
cases during the remaining three years of 
his life. 

Governor Kent’s action in the vexed 
question of the northeastern boundary line 





showed his wisdom and sagacity, and was 
one of the signal triumphs of his career, at 
this time, although it was not adjusted until 
the episode of Maine’s history dignified as 
the “Aroostook War.” A brief statement 
of this boundary question will prove in- 
teresting at the present day, when similar 
questions are being agitated between the 
United States and Great Britain. 

When the treaty of peace was made be- 
tween Great Britain and the United States 
in 1783, the English commissioners at first 
urged that the Piscataqua should form the 
eastern boundary of the new nation, while 
the Americans extended their claims as far 
as the St. John. The St. Croix, however, 
was finally agreed upon, since the territory 
lying between this river and the Piscataqua 
was an acknowledged part of Massachusetts 
at the beginning of the War for Independ- 
ence. 

The determination of the northern and 
northeastern boundary was far more diffi- 
cult. It was provided in the treaty that the 
line should be run due north from the head 
waters of the St. Croix, the particular 
branch not being designated, until it inter- 
sected the height of land that forms the 
divide between the St. Lawrence River and 
the Atlantic. Thence the boundary line 
was to run along this ridge until it should 
reach the sources of the Connecticut. 
Afterwards, when it came to definitely set- 
tling the matter, the English insisted that 
only the streams flowing directly into the 
Atlantic were intended by the treaty, and 
hence that the territory lying north of the 
height of land that separates the streams 
that flow into the Penobscot and the Ken- 
nebec from those flowing northward and east- 
ward into the St. John belonged to Great 
Britain. On the other hand the Americans 
maintained that the Bay of Chaleur and the 
Bay of Fundy are Atlantic waters, and 
hence that west of the due north line from 
the St. Croix, the divide between the 
streams flowing into these bays and the 
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streams flowing into the St. Lawrence, 
marked the true boundary. The American 
claim was practically conclusive from the 
fact that by no other interpretation could 
the reference to the St. Lawrence have any 
meaning whatever. After much negotiation 
between the two countries, in 1827, the 
question of the disputed boundary line was 
referred to the King of the Netherlands to 
determine. His settlement of the matter 
did not accord with the claims of either 
nation, and was not accepted by the United 
States. The Legislature of the State of 
Maine passed strong resolutions against the 
decision, and the National Senate rejected a 
treaty for carrying it into effect. 

In 1838 this dispute assumed a serious 
nature, owing to a conflict of authority 
between Maine and New Brunswick. The 
bad feeling that had already long been ex- 
isting was intensified in 1837 by the arrest, 
by the authorities of New Brunswick, of an 
officer sent to the Madawaska region by 
Congress for the purpose of making a cen- 
sus of its inhabitants and of distributing 
among them as citizens of the United 
States their share of the surplus money 
that had accumulated in the National Treas- 
ury, and of which a general distribution was 
made that year. A few weeks afterward 
the officer was released, but the excitement 
in Maine did not subside, and the next year 
the Legislature authorized the raising of a 
small force to drive off the trespassers who 
were cutting lumber on the disputed terri- 
tory. As a result of this action the gov- 
ernor of New Brunswick issued a proclama- 
tion declaring that British territory had been 
invaded and ordering out a thousand of the 
provincial militia. The Legislature of Maine 
immediately responded by ordering a draft 
of ten thousand men and raising eight hun- 
dred thousand dollars for the purpose “of 
prosecuting the war.” Congress also passed 
an act authorizing the President to raise 
fifty thousand men to support Maine in case 
the governor of New Brunswick should at- 





tempt to carry out his threat of maintaining 
exclusive jurisdiction in the debated territory 
by force. General Scott was also sent to 
Maine for the double purpose of quieting 
the excitement and acting as mediator be- 
tween the State authorities and the Pro- 
vincial authorities until negotiations with 
Great Britain could be opened; and also 
with a view to his acquiring a knowledge 
of the military situation in case of war. 

Finally, in 1842, the present boundary 
line of the State was decided upon, as a 
compromise between the conflicting claims, 
by the Webster-Ashburton treaty, so-called 
from the statesmen who framed it. By this 
treaty Maine lost a part of the territory that 
she had hitherto claimed, but the United 
States received advantages, in settling the 
boundary farther to the west, that more than 
compensated the Nation as whole for this 
loss,and the commissioners for Maine as- 
sented to the arrangement out of regard for 
the general interest of the whole country. 

As a matter of justice, however, the 
United States assumed the expenses of the 
“Aroostook War,” and paid to the State in 
addition the sum of one hundred and 
fifty thousand dollars. 


“No portion of the public life of Governor 
Kent,” said ex-Governor Washburn of Maine, in 
a letter to a friend of Judge Kent, “ able and hon- 
orable as it was, better illustrates his ability, 
firmness and patriotism than that which was con- 
nected with the exciting and important question 
of the northeastern boundary. He understood it 
as few men in the State, and none out of it, did; 
and under his administration more was accom- 
plished in the way of bringing it to the earnest 
attention of the General Government and of the 
nation at large than had been effected for many 
years. Among the results of this action, the War 
Department took the matter in hand in earnest, 
and ordered a reconnoissance to be made to ascer- 
tain the military features and resources of the 
State, and to perfect a plan for its defense, by 
the establishment of military posts and commu- 
nications, arsenals, depots of arms, etc. As 
Governor Kent said in a message to the Legisla- 
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ture, the question was lifted from the deathlike tor- 
por in which it had so long rested ; a new impulse 
was given to the cause; for the first time the 
whole subject was made the formation of a Con- 
gressional report, and enlisted in investigation 
and debate the talents and eloquence of some 
of our ablest statesmen. . . It was assumed and 
treated as a national matter, which involved 
the vital interests of one member of the confed- 
eracy, and the plighted faith and constitutional 
obligations of the Union to make the con- 
troversy its own. . . A commission was also ap- 
pointed by the governor, under the authority of 
the Legislature, to ascertain and run the boundary 
line, by whose report the entire practicability of 
the line is claimed by the State of Maine, and its 
consistency with the terms of the Treaty of 1783 
were established beyond question. ‘I confess,’ 
said the governor in one of his messages, ‘ that 
my convictions are strong that Maine has been 
wronged by a foreign government and neglected 
by her own, and I do not understand the diplo- 
matic art of softening the expression of unpalata- 
ble truths.’ ” 


The year of 1840, the memorable music 
campaign in which General .Harrison and 
Mr. Van Buren were the opposing candi- 
dates, Mr. Kent figures in a piece of dog- 
gerel which is still sung in Maine:— 

«¢ Now, who shall we have for our 
Governor, Governor? 

Who, tell me, who? 

Let’s have Edward Kent, for he’s a team 

For Tippecanoe and Tyler, too; 
Tippecanoe and Tyler, too. 

And with them we’ll beat little Van, Van, 
Van is a used up man; 

And with them we'll beat little Van.’’ 


Maine was at that time the State toward 
which all eyes were turned. Edward Kent 
was the Whig candidate for governor, and 
he came in with such a grand majority that 
it was easy to know which way the wind was 
blowing, and the Whigs throughout the 
country were highly jubilant. 

It was one of the incidents of a time of 
great political excitement, that, in the early 
fall of 1840, his name passed at once from 
a State to a national use. It was repeated 








and republished in every corner and nook 
of our broad land. 

Mr. Kent had been most active in fur- 
thering the nomination of General Taylor, 
and had indeed nominated him at the con- 
vention. General Taylor was so far sensible 
of the service Judge Kent had rendered him 
that he offered him the mission to Russia, 
which, however, Mr. Kent declined, as he 
could not afford it, and took in preference 
the consulate at Rio Janeiro, because it 
would give him a good income. 

Among the papers of the Judge was 
found a letter from General Taylor, which I 
take pleasure in here transcribing: 


BaTon RouGeE, Louisiana, 


My Dear Sir :— July 27, 1848. 


Your much esteemed favor of the tenth inst. 
has been received and read with much attention 
and interest. 

Permit me to express the obligations I owe to 
you for the prominent and active part you have 
taken in my nomination, and in advocating my 
elevation to the Presidency both in convention 
and in your State. I assure you, sir, I feel deeply 
sensible of the great confidence which your acts 
and those of your co-operators in the convention 
have demonstrated for me; in the presentation of 
my name so prominently to the people of the 
country with the usual party pledges unasked. 

I am fully aware of the efforts that will be made 
by the party in power to defeat my election, and 
of course it is to be expected, that I shall in every 
way be violently and improperly assailed, but I 
deem it the most prudent and safe course not to 
notice such assaults. During the canvass I shall 
govern myself strictly by this principle. Efforts 
have been made and no doubt will continue to be 
made to induce the belief that I am opposed to 
the interests of our adopted citizens, while dis- 
torted and erroneous opinions in regard to the 
“Wilmot Proviso” and the subject of slavery gen- 
erally will be attributed to me. Without entering 
farther into these subjects, I am confident that you 
and the people of Maine understand through my 
published letters the general and just policy to all 
sections and interests which would govern me in 
the event of my election. Most sincerely do I 
hope that the committee appointed in the Senate, 
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to consider the latter subject which I have men- | the same volume, at page 579, will be found 


tioned, may settle it in a manner equitable and 
satisfactory to all parts of the Union. It is most 
gratifying to me to learn that you with others of 
my friends approve so warmly of the position 
which I have taken. I shall be most happy and 
fortunate if my course and position should tend in 
any degree to modify the bitterness of party 
spirit or serve to unite the great interests with all 
parts of our country. I should not forget to 
thank you for the information you were so kind as 
to give me of the good feeling towards me in your 
State. I honor no part of our country, for sub- 
stantial qualities and patriotism, more than the 
New England States, and should deem myself 
greatly complimented to receive the vote of any 
portion of her citizens. ‘To the State of Maine I 
feel grateful for the first movement in New Eng- 
land in my favor. 

I have but to add that any information or sug- 
gestions which you may be disposed to offer to 
me will be most acceptable. 

I am, dear sir, with high respect and esteem, 

Your mo. obed’t ser’t, _e 

Judge Kent sat on the bench fourteen 
years. It was then the custom to issue one 
volume of reports each year. Yet I find 
that occasionally the work of the court in 
preparing opinions increased the number 


somewhat from one year to another. Hence | 


the number of volumes containing his opin- 
ions, being numbers forty-six to sixty-two, 
or sixteen in all, overruns the number of 


years he occupied the bench. He was a | 


ready and easy writer. His style was clear, 
beautiful, finished, with no trace of haste, 
strong and eloquent at times. He generally 
wrote in the traditional judicial style to 


which the Massachusetts Supreme Court has | 


always adhered; but at times, when the oc- 
casion was suitable, his eloquence budded 
out into rhetorical flowers. His first opin- 


ion is in the case of Everett v. Herrin, 46 
Maine, 557, relating to property exempted 
from attachment, and holds that a debtor, 
who is a foreigner temporarily within the 
State, is not excluded from the benefits of our 
exemption laws because he is a foreigner. In 








his joint answer with Chief-Justice Apple- 
ton to the question of the House of Repre- 


| sentatives addressed to the court upon the 


constitutionality of the Personal Liberty 
Laws of the State—a question much agi- 
tated before the inauguration of President 
Lincoln. As would be believed, these two 
judges were in perfect accord in their views, 
and capable of demonstrating, both by prin- 
ciple and precedent, the soundness of their 
answers. One who believes in human rights 
reads with pleasure this concluding sen- 
tence: “It is due from the judiciary to it- 
self, and to the Legislature, that it should 
not resort to special pleading nor to strained 
constructions of the language of a statute, 
when thereby, and thereby alone, it is to 
be rendered unconstitutional.” 

In Felch v. Bugbee, 48 Maine, 10, the ef- 
fect of the insolvent laws of a foreign State 
upon debts and property within the State is 
considered fully. It is a much cited case up- 
on the doctrine of /ex doct and citizenship 
as affecting contracts. Hinckley v. Gilmore, 
49 Maine, page 63, involved the right to sell, 
on a writ and before judgment, the logs at- 
tached to enforce a lien. In speaking of the 
statute, he says: ‘“ Those sections contem- 
plate a party, who can and will determine 
and act from intelligence and according to a 
formed judgment, and not a mere ‘King 
Log.’ In this case, the action had not 
been entered in court when the appraisement 
and sale were made. The property attached 


| was the defendant in the suit, and therefore 


they could not assent to or refuse a propo- 
sition to sell by consent. The logs were 
dumb.” There is no sentence in any writ- 
ten opinion quoted more often than the fol- 
lowing in Gleason v. Bremen, 50 Maine, 
page 226, an action to recover damages 
caused by a defective highway: ‘“ The trav- 
eler has duties as well as the town, and one 
of the most obvious is to use his eyes to 
see what is before him on the road, or on its 
sides, which may require care in passing. ” 
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The Court decided, in Marshall v. Oakes, 
51 Maine, 308, that where a wife commits a 
tort in the presence of her husband and by 
his direction, he alone is liable. In the 
opinion drawn by Judge Kent, he could not 
refrain wholly from a quiet bit of humor, and 
proceeds to say, after reviewing some of 
the authorities: ‘ How carefully the fathers 
studied the first case in point, recorded in 
the history of man (Genesis, ch. iii), or 
some of the subsequently reported cases, 
where to common observation the woman 
and wife appears as the prime mover in 
wrong and mischief, we cannot know and 
need not discuss.” It was in connection 
with his opinion in Lemont v. Lord, 52 
Maine, 365, an exhaustive examination and 
discussion in admiralty law, that the late 
Judge Fox of the U. S. District Court said, 
‘‘When Judge Kent says, himself, he has in- 
vestigated a question fully and reached a 
satisfactory conclusion, we all have confi- 
dence in his judgment and perfect integrity 
of decision.” , 

He naively remarks in Barnes v. Hathon, 
54 Maine, 129, where the defendant had 
erected a tomb upon his own land within 
fifteen paces of the plaintiff's dining and 
sitting-room windows, “It was certainly not 
a very cheering or exhilarating prospect 
which met the plaintiff's vision, whenever he 
looked abroad”; but held in the opinion 
that the question, whether the structure was 
a nuisance, should be submitted to the jury. 
One of his most considered cases and strong 
handling of legal principles may be found 
in Warren v. Blake, ib. p. 279, an oft-cited 
authority upon the extinguishment of ease- 
ments. Smith v. Grant, 56 Maine, 255, 
was an attemptto make replevin of a dwell- 
ing-house a substitute for forcible entry 
and detainer. The owner of the house had 
given a bill of sale of it and had undertaken 
thereby to convert his realty into personalty, 
and the purchaser had ejected the tenant by 
an action of replevin. The Judge said: 
“The writ of replevin was never intended as 





a means of interference with the sanctity of 
home, and as an instrument to remove sum- 
marily a tenant, until removed by due pro- 
cess of law made and provided for such 
cases.” 

How far a mortgagor has an absolute 
vested right, in the methods for foreclosure 
existing at the date of his mortgage, and 
can claim that he is not subject to such 
changes in the method as subsequent legis. 
latures may enact, has been a mooted ques- 
tion. The question received an able expo- 
sition by Judge Kent in the Ken. & Port. 
R. R. case, 59 Maine, 10, and is considered 
one of his ablest opinions. The proceed- 
ing was a bill in equity to reopen the fore- 
closure of a mortgage given by the railroad, 
and the bill was dismissed. The case was 
carried to the United States Supreme Court, 
which decided (14 Wall. 23), it would not 
take jurisdiction of State judgments —say- 
ing that if the State Court were right in 
their view of the law as it stood when the 
contract was made, it is obvious that the 
mere fact that a new law was made does 
not impair the obligation of the contract. 

True v. Telegraph Co., 60 Maine, 15, 
relates to what are reasonable regulations 
for transmitting messages, and is among the 
earliest decisions upon this subject,— hold- 
ing companies to the rule that there is a 
limit to their power to avoid all legal liabili- 
ties. The opinion contains an elaborate 
discussion of the principles involved, and is 
often referred to by other courts with ap- 
proval. The elements of damage caused 
by taking land for railroad in R. R. Co. 
v. McComb, ib. 290, is another case fre- 
quently cited. The Green will case (Rob- 
inson v. Adams, 62 Maine, 369), noted for 
spiritualism as one of the grounds taken by 
the contestants to the will, who claimed that 
the testator made her will under the direc- 
tion of spirits, was a celebrated case; and 
the opinion, sustaining the validity of the 
will, was among the last of Judge Kent’s 
judicial labors. It was argued with great 
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ability by eminent counsel, among whom 
was the late Judge Libbey. The following 
extract from the brief of one of the counsel 
will indicate the grounds and good sense 
upon which Judge Kent proceeded to lay 
down the law in this case : — 

“There is much practical sense in the 
remarks of the London ‘ Saturday Review’ 
for May 2, 1868, p. 582, upon the case of 
Lyon v. Home, then just argued before 
Gifford, V.C.: ‘It is not necessary to say 
whether the spirit revelations are, or are 
not, true. However true they may be, our 
question is, whether we are to allow them to 
be other than undue influences?’ 

“«The spirits may be very virtuous, 
pious, pure, disinterested and righteous; 
might arrange mundane things better than 
we do; but their sort of purity and right- 
eousness is quite incompatible with our 
poor, unspiritual society, such as it is. 
And, therefore, we cannot come to an un- 
derstanding with the spirits. In other 
words, the Vice-Chancellor will have to 
notify all and singular, spirits and souls of 
the righteous and unrighteous, all witches 
and wizards, ghost and ghost-seers, goblins 
and mediums, spirit-drawings and airy 
harps, that deeds of gift, assignments, and 
wills, dictated by the spirits to rich and 
silly widows, will be summarily set aside, as 
transactions which English law and equity 
decline to recognize.’ ” 

Next to Chief-Justice Appleton, his writ- 
ten opinions exceed in number those of his 
associates on the bench. A recent examina- 
tion and comparison disclose what even 
those who knew him well are, perhaps, not 
prepared to fully believe, that he dissented 
very frequently, and often concurred in a 
separate note. Not that he was contentious, 
but rather conscientious; preferring to enter 
his caveat whenever he thought he saw de- 
ductions or inferences might be drawn 
afterwards that would not be warranted or 
supported by the law as he understood it. 
His dissenting opinions are always dignified 





and independent; they contained nothing 
that reflected upon the integrity of the 
majority; they went directly to the point in 
plain and simple language that could never 
offend the most scrupulous in matters of 
judicial and official propriety. The follow- 
ing extract from his dissent in Dyer v. 
Libby, 61 Maine, 50, affords a good exam- 
ple of his style at such times : — 

“The hay was to be delivered at another 
place as part of the-bargain. I grantthat it 
might probably have been delivered at the 
time of bargain, so as to bind the bargain. 
But how can it be said, that where there is 
a contract for the sale of hay, which, by its 
terms, is not, and cannot be performed until 
it is hauled to another place, and the buyer 
is to do something in conjunction with the 
seller to prepare it for transportation, and 
does that thing, leaving it for the seller to 
haul it to the place of delivery agreed upon, 
that this is such a delivery as takes the case 
out of the statute?” 

Upon retiring from the bench, Judge Kent 
took leave of his colleagues and the Bar, by 
an address in which occur these passages : — 

“No one who has not held a judicial station 
can justly estimate the reciprocal influence of the 
Bench and the Bar. Courtesy, good temper, mu- 
tual forbearance and respect, do much to facilitate 
business and lighten labors. But the influence 
extends beyond their ‘outward manifestations. 
There is no judge so able or so learned, who does 
not need and does not feel the influence and the 
power and the aid of a learned, upright, and I 
may add, even persistent counsel ; and there is no 
Bar that does not feel the controlling influence of a 
just, learned and courteous judge. Each is neces-. 
sary for the complete working of the judicial de- 
partment. Human wisdom and experience has 
found no better and no surer mode of ascertain- 
ing truth and administering justice, based on 
established principles of law, than the ofen forum 
with an honest, independent and learned Bench, 
an intelligent jury when needed, and educated, 
faithful and acute advocates trained in their pecu- 
liar duties, to present honestly but thoroughly and 
earnestly the merits of their clients’ cases. 

“The value and receptivity of such a Bar in the 
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administration of justice between man and man, 
in protecting innocence, detecting guilt, no reflect- 
ing mind can question ; and certain I am, no ex- 
perienced judge can doubt.” 


This address Judge Kent closed with a 
courteous welcome to his successor, Judge 
Peters : — 


“ And now, sir, I turn to you as my designated 
successor on the bench. I cheerfully surrender 
the seat to you, knowing so well, from our long 
acquaintance, that its duties will be ably, honestly 
and impartially performed. I welcome you to its 
labors, its trials, its rewards. 

“I commend you most heartily and earnestly 
to the confidence and respect of your associates, 
to the Bar, and to the people. And may it be 
your good fortune, as it has been mine, to enjoy 
the confidence, the forbearance and the support 
of your brethren of the Bar, in your constant labors, 
and efforts to do justice, according to law. 

“ And after many years, may your exit be ac- 
companied by as many consoling, cheering and 
gratifying surroundings as mine is. I could ask 
no more than this for you. I go willingly, for I had 
much rather depart when some at least are willing 
that I should stay, than stay till all are more than 
willing I should depart... . 

“ And brethren, I have detained you too long, 
but I could not do justice to my feelings, if I had 
said less. We here part, officially, but I trust we 
may hereafter continue ever friends, as brethren 
and associates, at the bar, and in social life. I 
honor and [I love our profession and its members. 
I ask no higher honor than to be numbered among 
its true and faithful servants. I now leave the 
bench and simply ask you to receive me again into 
your ranks as an honorary, if not an active mem- 
ber.” 


Judge Kent was possessed of a splendid 


’ physique and attractive countenance, and an 


agreeable manner. He had aclear blue eye, 
which was undimmed by age; consequently 
his sight never required artificial aid. He 
hated drudgery of all kinds, and was disposed 
to keep all disagreeabilities at a distance. 
This latter quality is humorously brought out 
in a personal letter to Chief-Justice Apple- 
ton in 1873, in which he writes: — 


“ A judge who will go into court at half-past 





eight in the morning of the shortest days of the 
year, when the sun is just above the horizon, ought 
to be condemned to hold extra terms under sen- 
tence and be thankful if he escapes impeachment 
on a summary address. . . It may be sport to 
you, but itis little better than death to the brethren 
who love a morning nap and a deliberate breakfast. 
Do you breakfast by candle-light? The single hour 
at noon may be endured much better, but that is 
against ‘all reasonable rules and regulations’ al- 
lowed by law. I always think, when I hear of 
such excessive zeal for unmitigated and unrelieved 
work, of poor Judge Allen, as I saw him almost 
running down Broadway whilst the court-bell was 
ringing and the sun just peeping over the hills and 
I trying to get my big cloak over my shoulders, 
having abandoned a half-eaten breakfast. 

“TI suppose you held Saturday afternoons and 
were sadly annoyed that the statute forbids hold- 
ing court Sunday. Don’t you think you might 
hold court between meetings, call it the spiritual 
court, and devote it to divorces and like spiritual 
matters?” 

During the year that he spent in Europe 
with his wife and son, he wrote oftento Judges 
Appleton and Cutting, to whom he was so 
fondly attached by the cords of unbroken 
friendship. These letters were circulated 
among friends, who greatly enjoyed their 
mirth and humor as well as their wit and 
wisdom. I remember how he described his 
journey through Italy, and after spending a 
day at Pisa remarked that he “ didn’t think 
much of the Leaning Tower; but it did re 
mind him of Judge Appleton’s charges to 
the jury in liquor cases.” 

A lady friend tells me this characteristic 
incident that happened to him one day when 
he started out in Florence one morning to 
visit a picture gallery in which his wife was 
greatly interested. In her enthusiasm she 
entered the palace, leading the way to the 
art gallery, where she soon became deeply 
absorbed in her study of the great masters, 
and supposing the Judge was all the while at 
her side. Turning to ask him to join her 
in contemplating one of the most beautiful 
works, she discovered he was not in the room. 
Retracing her steps she found him sitting on 
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the steps of the grand entrance, reading acopy 
of the Bangor “ Daily Whig and Courier” 
that had just come by mail thatday. News 
from home, he declared, had more charm for 
him than all the old masters. 

I have heard him tell with glee the follow- 
ing incident that took place in a country 
tavern in Unity, when on his way from Ban- 
gor to Augusta to be inaugurated as gov- 
ernor. The stage stopped at Unity for dinner, 
and when about to start again he called to 
the landlord from the stage for acigar. Now 
the landlord was noted for his kindness and 
attention to his guests; so he went into the 
office and having selected the best cigar he 
had, proceeded to light it himself for his 
distinguished guest, to whom he handed it 
from his lips thus prepared for use. The 
governor was amused, declined the prof- 
fered honor and good-naturedly said: “ Land- 
lord, before I was elected, I could, perhaps, 
stand that; but now that I am elected, it’s 
too democratic.” 

Of all the incidents in his life relating to 
his friends and his loyalty to them his re- 
mark at the dinner table at Portland one day 
is the most pleasing. It was during a politi- 
cal discussion relating to the influences that 
govern men in their actions. A gentleman 
who was then a man of great power and 
high in influence in the opposite party said: 
“ Any man or politician might be bought.” 
He instantly replied that there was a man 
in Bangor that could not be bought, and 
that his name was Allen Gilman. No fur- 
ther conversation in that line ensued, as it 
was known that the offer of a high office had 
been tendered to Gilman, with the expecta- 
tion he would accept it, coming from the 
gentleman who had made the remark. 

There are many anecdotes of Judge Kent 
illustrative of his wit as a lawyer, and his 
humor as a story teller. It was perhaps 
humor rather than wit that he indulged in 
himself and appreciated the most in others. 
I have often heard him relate his experi- 
ences and tell his stories; but I never heard 
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him tell one that could not be repeated in 
the presence of children and women. 

On one occasion a counselor appealed to 
the Judge in regard to a difference between 
him and the clerk in the casting of interest, 
and he “ wanted it right.” 

“Wherein do you disagree?” asked the 
Judge. 

“ He makes it less than I make it.” 

“ What is the difference?” 

“« Six cents, your Honor.” 

“Here is the difference. The Court can 
be better employed than going over that 
long account for six cents,” and the Judge 
handed him the money. 

“I don’t want the money,” said the coun- 
selor; ‘‘ I want it right.” 

“Oh, that makes it right,” said the Judge, 
and then turned his attention to other bus- 
iness. 

He possessed much literary taste, and 
contributed to the “ Knickerbocker Maga- 
zine” and other periodicals besides writing 
political leaders in his early days. : 

In 1848, several benevolent ladies of Ban- 
gor conceived the projeet of publishinga book, 
“The Voices of the Kenduskeag,” contain- 
ing original contributions from Bangor writ- 
ers, for the benefit of an orphan asylum. 
Judge Kent furnished a humorous paper, 
entitled ‘“ A Vision of Bangor in the Twenti- 
eth Century,” from which the following 
extract is a specimen of the Judge’s fancy 
and humor. The paper presented a colloquy 
between an old man of 1848 and a young 
man of 1978. 

“Tn an adjoining building was the tele- 
graph office. I looked and saw that instead 
of wires they had, near the ground, rails of 
asmall size. I asked why this change? and 
was told they sent passengers on them, driv- 
en by electricity, to Boston in four minutes. 
‘ But how can the human system stand such 
velocity?’ ‘Oh, we stun ’em,’ the fellow 
said, ‘with the Letheon, and then tie them 
in boxes on little wheels, and they go safely 
and come out bright.’ ‘There are rival 
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lines,’ he continued, ‘and great efforts are 
being made to bring the passage within 
three minutes, but the passengers all say 
they will risk anything rather than be beat. 
We have had to bury a few, but what is that 
to save time, and beat that rascally opposi- 
tion line? The people all say, ‘Go ahead.’” 

During the latter part of his life he was 
engaged in important cases as senior and 
advisory counsel, sometimes arguing before 
the law court, and well employed in office 
practice. He seemed content, and was always 
cheerful. I remember how kindly he greet- 
ed me in his office in those last days of his 
life, and what interest he took in all the pub- 
lic questions of the day, loving to discuss 
them in a most friendly way, and patient 
with those who did not always agree with 
him. He then occupied the same office 
with Judge Godfrey, and could look out on 
West Market Square —one of the arteries 
of the city that he knew loved and honored 
him, and to whose prosperity and renown he 
had contributed his full share. I recall dis- 
tinctly the Sunday morning when he was 
missed for the first time from his favorite 
pew in the church where for so many years 
he had been a constant attendant upon the 
preaching of Rev. Drs. Hedge and Everett, 
and Professor Joseph H. Allen. He was fatally 
sick, and soon passed away. He died quiet- 
ly, sitting in his arm-chair, looking out of 
his window, just as the morning sun rose 
above the eastern hills. His cheerfulness 
did not forsake him during these last days, 
and he loved to see all his friends, including 
little children, in his sick-room. One of 
the latter, a little girl, too young to under- 
stand what was the full meaning of the 
words, when told that he was “ passing 
away,” asked him if it was true. Upon be- 
ing told that it was so, she instantly asked 
the Judge if he had “got his trunks 
packed.” He delighted in relating the in- 
cident almost daily with a smile on his 
lips. 

His death occurred the nineteenth of May, 





1877. The Bench and Bar united in appro- 
priate memorial exercises,which are reported 
in the sixty-sixth volume of the Maine Re- 
ports. A beautifully condensed pen-picture 
of him as a model judge will be found in the 
following extracts from the eulogy pro- 
nounced on that occasion by his friend and 
associate, Chief-Justice Appleton :— 


“A vacancy occurring upon the bench of this 
court, he was selected with the unanimous voice 
of the Bar and of the public to fill the vacant seat. 
With what ability and integrity he discharged the 
grave duties of that high trust, you well know. In 
the trial of causes, his greatest anxiety ever was 
that right should prevail. Patient in investigation, 
he carefully examined and fully understood the 
merits of the case before him, and in clear and 
perspicuous language he endeavored to make the 
precise points in controversy intelligible to the 
tribunal, upon which devolved the duty of their 
determination. Dignified, but not austere, he pre- 
sided firmly but impartially. He had no favorites. 
He had no animosities. The young and inex- 
perienced practitioner knew that wherever he pre- 
sided the just rights of his client would be safe. 
I well remember, upon his retirement from the 
bench, how deeply affected, and how profoundly 
gratified he was at the expression of affectionate 
regard and of gratitude, from younger members 
of the profession for his kindness to them in their 
early professional efforts. 


“As a jurist his written judgments will ever 
command the respect of the profession. While 
respecting authority, he respected more the great 
principles upon which authority rests, and without 
regard to which authority loses its most essential 
sanction. His decisions rest upon principle and 
authority — the principle strengthened and con- 
firmed by authority — the authority deriving its 
vitality from the underlying principle. His mind 
was singularly free from bias or prejudice. His 
great purpose was rightly to apply legal principles 
to existent facts. He spared neither time nor 
labor in his legal investigations. He discussed 
legal questions with a clearness of illustration, a 
strength of argument, a fullness and variety of 
learning rarely equaled and still more rarely sur- 
passed. His style was clear, lucid and vigorous. 
Occasionally he was fond of enlivening the some- 
what arid discussions of legal principles with 
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flashes of wit and humor in which his genial na- | Maine Historical Society, and from which I 
ture so much delighted.” have taken some of foregoing article. It 

The reader will find a fuller memorial of | was prepared by the late Hon. John E. 
Judge Kent in Vol. VIII, p. 449, of the |! Godfrey. 





CUMBER v. WANE. 


1. Sm. L. C. 366. Temp. 1770. 


HO pays a part in lieu of all 
Knows not the mystic legal art ; 
For on him for the rest they fall 
Who pays a part. 


One Wane had touched his Cusmder’s heart. 
“Give me a third your debt: I'll call 
It settled,” said he in the mart ; 


Yet sued and gained the rest. The hall 
Rang loud with plaints: ‘“‘ Ah! well-timed dart ! 
He pays the rest with rising gall 
Who pays a part.” 
— Lays of a Limb of the Law. 




















CURRENT TOPICS. 


Too Many Books. — The Easy Chair’s Christ- 
mas season was somewhat burdened and clouded 
by the anticipation and the advent of the lawyer’s 
unfailing Christmas annuals, ‘«* The American Di- 
gest’ and the «* General Digest.” Covering twenty- 
seven or twenty-eight hundred pages each, they lum- 
ber up his desk, darken his windows, and if he had 
to pay for them, would lie heavy on his chest. The 
entertaining ‘*Book News” says that ‘the reports 
are here,” and asks us if it is not best to have a com- 
prehensive digest of them. Acknowledging the re- 
markable enterprise and technical excellence of these 
compendiums, and their great convenience so long as 
the present practice of reporting every decision pre- 
vails, we still unhesitatingly answer, no. Although 
our personal living depends in a great measure on 
this kind of reproduction, we still answer, no. It is 
a positive misfortune to the legal profession to have 
so many reports and text-books, and to have access 
made so easy and convenient to them. In the days 
of few books there was better and more certain law, 
and there were better lawyers. Although the writer 
hereof has had a hand in writing, editing, and com- 
piling more than two hundred law-books, yet he 
would gladly have them all burned up if all or nearly 
all the rest could go with them. In every branch 
this is a book-enslaved generation. Too many books, 
too many newspapers, too many magazines — too 
little reflection, too little originality. While thus 
frankly confessing his own guilt in this matter, the 
writer would claim a little mitigation of censure be- 
cause in several instances he has done his best to 
diminish the number and bulk of law books by com- 
pressing the substance of many into one — an attempt 
at a kind of codification. When he considers the 
great and rapidly growing evil of the multiplication 
of law-books and other books, he finds it in his heart 
to say a word in defense of a famous ancient enemy 
of books. In recent days it is denied that this per- 
sonage was guilty of the great act of vandalism tradi- 
tionally charged to him, but whether he was or was 
not, the writer is moved to inscribe this 





ODE TO OMAR. 


I. 
Omar, who burned —if thou didst burn — 
The Alexandrian tomes, 
I would erect to thee an urn 
Beneath Sophia’s domes. 


Il. 


So many books I can’t endure, 
The dull and commonplace, 
The dirty, trifling, and obscure, 

The realistic race. 


Il. 

Would that thy exemplary torch 
Could bravely blaze again, 
And many manufactories scorch 

Of book-inditing men! 


Iv. 
The poets who write “ dialect,” 
Maudlin and coarse by turns, 
Most ardently do I expect 
Thou’lt wither up with Burns. 


Vv. 
All the erotic, yawping class 
Condemn with judgment stern; 
Walt Whitman’s rotten “ Leaves of Grass,” 
With elegant Swinburne. 


VI. 
Of commentators make a point, 
The carping, blind and dry; 
Rend the “ Baconians”’ joint by joint, 
And throw them on to fry. 


vu. 
Especially I pray thee choke 
Law libraries in sheep 
With fire derived from ancient Coke, 
And sink in ashes deep. 


VIII. 


Destroy the sheep, don’t spare my own — 
I weary of the cram, 

The misplaced diligence I’ve shown — 
But kindly spare my Lamb. 
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Ix. 
Fear not to sprinkle on the pyre 
The woes of “ Esther Waters ”’; 
They ’ll only make the flames burn higher 
And warn Eve’s other daughters. 


x. 
Beware of Howells and of James, 
O Trollope and his rout; 
The first would dampen down your flames, 
The other put them out! 

«« Book-News ”’ recently gave an entertaining chap- 
ter on Law-Book Dedications. The Easy Chair has 
dedicated a little manual, just published, to the afore- 
said Omar, using of the foregoing stanzas the first, 
third, seventh, and eighth, and adding : — 

“ And spare, oh spare this suppliant book 
Against a time of need; 
Hide it away in humble nook 
To serve for legal seed. 


“The man who writes but hundred pages 
Where thousands went before, 
Deserves the thanks of weary sages, 
And Omar should adore.” 


HANDWRITING. — Every legal practitioner has had 
occasion to admire or to deprecate the subtlety of ex- 
perts in handwriting as witnesses. There is no wit- 
ness wiser in his own conceit, who knows more with- 
out being able to give an intelligible reason for it, or 
who is more liable to be wrong. Experts are the 
bane of courts of justice, and experts in handwriting 
are in the front rank of these undesirable and opin- 
ionated witnesses. But there is one class of these 
experts even more fallible than those who go upon 
the witness-stand. These are the wiseacres who 
profess to read a man’s character from his handwrit- 
ing. A striking exemplar of this class seems to be 
J. Holt Schooling, who writes for the «* Strand Maga- 
zine,” taking well known and celebrated men, setting 
forth their handwriting, and then gravely showing 
how their characters may be predicated from their 
handwriting. He may be described as a prophet 
who foretells past events. His last effort in this di- 
rection is an article on the portraits and handwriting 
of Napoleon. One naturally inquires, if the charac- 
ter is determinable from the handwriting, what is the 
use of the portraits? It seems that physiognomy is a 
useful crutch for handwriting. Mr. Schooling also 
goes considerably into Napoleon’s history. So having 
shown from the facts of his life and the lineaments of 
his face what a bad and dangerous character he was, 
he is prepared to disclose his traits from a study of his 
handwriting! His view of Napoleon’s character is 
such as might have been expected from an English 





Tory of the year 1820, and quite suited to a man who 
should now inhabit a little island all of his own. His 
opinion of Napoleon’s face is found in the following : 
«* Indeed, all the portraits which may be considered 
likenesses suggest a powerful and dangerous member 
of the actively aggressive criminal class, whom one 
would probably fight shy of if it were possible to meet 
him nowadays as one’s vis-a-vis inside a London 
omnibus.” This of a man celebrated for the classic 
perfection and beauty of his countenance, shown to 
special advantage by a reproduction in this very arti- 
cle of the English Captain Marryat’s sketch of him as 
he lay dead! Not one of the pictures selected by 
this writer but contradicts his assertions. Having 
thus laid the foundation for his deductions, he pro- 
ceeds to trace Napoleon’s character and career from 
his handwriting, or his «‘ pen-gesture,” as he calls it 
in the cant of his profession. He has hardly any- 
thing but Napoleon’s name, in full or abbreviated, or 
his initial, to show, but this is all-sufficient. When 
Napoleon is depressed or despondent, it ‘* droops” ; 
when he is triumphant, it ‘* mounts ;”” —7Z. ¢e., slants 
down or up. When he is in a great hurry, oras the 
professor calls it, abnormally ‘‘ active,” he abbre- 
viates, and when he is at his very worst of tyranny 
and vindictiveness and triumph, he fairly «* stabs” 
the paper with a ‘terrific N.” As the astute pro- 
fessor stultifies his theories of physiognomy with his 
portraits, so also he destroys his theory of handwrit- 
ing by his facsimiles ; for the very best and most 
legible of all are those to the immortal letter of sur- 
render to the Prince Regent, the first one at St. 
Helena in 1816, and that to his will, accompanied by 
the concluding sentence of that document! The 
radical trouble with all these wise penmen is that 
they would test a man’s character by his hand as if 
he always wrote with the same pen and ink, on the 
same paper, at the same age, in the same health, and 
in the same circumstances, sitting for a pen-portrait, 
as it were. Probably every man who reads these 
lines has seen his own signature — made years before, 
which he could scarcely recognize; as for example, 
on a hotel register, his hand tired with lugging his 
bag, the pen strange, the ink thick, the elevation of 
the desk inconvenient. Many a man might be sadly 
misjudged by such a signature. So when Mr. School- 
ing finds ‘‘rage and fury” in the «*N” just after 
Leipsic, he ought to find it in the «* N ” just after the 
capture of Paris, but it is singularly calm. No one, 
however, will gainsay ‘‘ the most salient quality of 
Napoleon’s handwriting,” according to Mr. School- 
ing — ‘‘ activity.” Napoleon wrote a very ‘active 
hand” —it looks frequently as if scrawled by an 
active spider. Poe, in his writings on autography, 
says of the manuscript of David Paul Browne: ‘+ His 
chirography has no doubt been strongly modified by 
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the circumstances of his position. No one can expect 
a lawyer in full practice to give in his manuscript any 
true indication of his intellect or character.” Was 
not Napoleon ‘in full practice’’? (In the regular, 
neat, and legible hand of Poe one would not detect 
the half-crazy dreamer of ‘* The Raven.) By the 
way, Mr. Schooling loses a great and evident oppor- 
tunity in failing to liken the Emperor to a spider with 
its craftand venom. Probably all that the great man 
would say to him would be, ‘* Shoo, fly, don’t bother 
me!’’ We cordially invite the learned professor to 
lecture on this side of the ocean, and give us his 
opinion of Horace Greeley and Rufus Choate and 
Roger Foster, also of John Hancock, from his hand- 
writing. There would be a lively curiosity on the 
part of the public here to see a writing-master who 
sets down the Emperor Napoleon as a ‘ charlatan.” 
We would especially like to show him another hand- 
writing, — very minute, delicate, careful, legible, 
beautiful — and then exhibit to him the portrait of the 
writer, with ‘* Grover Cleveland” on it! Professor 
Schooling would want his passport at once. 


«¢ ANCIENT YORK MASONIC ROLLs.” — Our excel- 
lent friend, Judge Bradwell of Chicago, sends us a 
comely volume with this title, descriptive of ancient 
documents in the York Lodge of Masons in England, 
and of the visit of the Apollo Commandery of Chi- 
cago at that venerable seat in 1883. Our brother 
in law perhaps assumes that this Chairman is a 
Mason, but he has never been anything higher than 
a humble hod-carrier who has devoted himself to 
lugging materials up to the fellows ‘‘at the top.” 
But the book is beautiful and interesting, not only to 
members of the ancient and honorable brotherhood, 
but to all who have a sentiment for the antique. It 
is filled with attractive pictures of architectural views 
in York as well as with portraits of prominent 
Masons, which include those of the author and his 
honored and lamented wife. There is also a picture 
of the Masonic Temple, Chicago, which ought to be 
thirty-three stories high, but is only eighteen, if our 
count is correct. The very interesting question 
whether women were ever admitted to the order is 
here discussed, with strong leanings in the affirmative, 
and even an intimation that Abraham’s Sarah was a 
member. (We have always wondered whether Lot's 
wife was not turned into a pillar of salt for disclosing 
the secrets.) Judge Bradwell very warrantably 
argues that women were admitted, from the follow- 
ing language of one of the York Rolls: ‘+ he or shee 
that is to be made Mason shall lay their hands” on 
the «* booke,” etc. It is contended on the other hand 
that «* shee” is a copyist’s error for «* they.” This 
would seem an improbable mistake, and moreover 





‘‘they”’ would not only be superfluous but make 
awkward grammar. The conjunction ‘or’ distin- 
guishes between the sexes or it has no proper office. 
Most probably it was of old deemed the safer course 
to admit women in order to save husbands from nag- 
ging and to scare the wives into secresy. Now we 
wish Brother Bradwell would investigate the Morgan 
case and try to solve that most puzzling mystery. In 
all the history of crime there is not a case more 
worthy of the efforts of some modern Poe or Gabo- 
riau or Anna Katherine Green, as an exercise of de- 
tective analysis. 


HIGH JINKS. — Why cannot we have legal high 
jinks in this country? They have them in London 
about Christmas — dramatic, military, etc. On the 
6th of December ‘* The Comedy of Errors *— the 
play, not a lawsuit — was acted at Gray’s Inn. The 
benchers, with the ladies to them appertaining, 
were present in force; also the Lord Chancellor and 
the Lord Chief Justice, and judges, and Q. C.’s and 
Sirs, with their respective ladies; also the preacher 
(evidently not Solomon) and the reader. That em- 
inent society newspaper, the ‘* Law Journal,” informs 
us: ‘¢ There was no stage, and the actors appeared 
through the Tudor doors at the lower end of the hall, 
and played their parts on the floor level with the 
spectators. There were no divisions into acts and 
scenes. The costumes were as far as possible an ex- 
act reproduction of the dress and equipment of the 
period, and the Court and guard of the Duke of Ephe- 
sus were a reproduction of those of Queen Elizabeth. 
In the circumstances, especially the absence of stage 
and footlights, the representation was a great success, 
the enunciation of the actors being particularly good.” 
‘« The piece was brought to a close by the Queen’s 
prayer, taken from the play of ‘ Ralph Roister Dois- 
ter.” There was afterward a supper with archaic 
music, lutes, viols, and virginals. On December 14, 
the Bar Musical Society (Lord Herschell, president), 
gave a concert in the Inner Temple Hall. Then, on 
December 7, the shooting-prizes won by the Rifle 
Volunteers of the Inns of Court during the last year 
were distributed in the Inner Temple Hall by Vis- 
countess Wolseley. Mr. Justice Grantham presided, 
and made a speech glorifying the history of the corps, 
but bewailing its diminished numbers. (In the pres- 
ent war-scare they ought to be able to recruit rapidly.) 
Then the commander-in-chief, Lord Wolseley, made 
a speech, in which he recommended the corps to im- 
prove their shooting, slyly observing ‘+ that a body of 
men who could afford to give away such prizes ought 
to be able to maintain their corps in a good posi- 
tion ’’— ‘+a volunteer who could not shoot was an 
encumbrance to his corps.” We have a painful sus- 
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picion that the shooting of our London brethren was 
accomplished after the manner of the Wall Street 
broker, who put a number of shots into his barn- 
door, and then painted a target around them. If we 
were called upon for a toast to the volunteers at this 
particular time, we would give, ‘* May they never 
shoot better!’? But why do not the members of the 
New York City Bar Association imitate the example 
of these scholarly and clever men, and have theatri- 
cals and target excursions? We take ourselves too 
seriously in this country. Nearly all the fun the pro- 
fession here enjoy is in reading the GREEN Bac. 
Really, we should have some other resources against 
the appearance of the big Annual and American 
digests. 


A REMARKABLE APOLOGY.— Our esteemed and 
always interesting neighbor, the ‘* American Law 
Review,” is one of the very few law periodicals that 
have the courage of their convictions, and is not much 
given to apology for uttering them. In fact, its 
apologies are even more to be dreaded than its de- 
nunciations, if one may judge from the following, in 
the May-June number : — 

«« After the explanation given by Judge Rose, . . . we 
must withdraw, with regret, the imputation of ignor- 
ance and stupidity which we put upon the Judge, who 
decided Ex parte Conway, in the article referred to.” 
This is almost as ambiguous as the apology said to 
have been made in Congress: ‘+I said that the 
member from blank was a hog, it is true, and I am 
sorry for it.” 


Law REFORM WRITING.— The cool reception 
given by the editor of the ‘* North American Re- 
view ” to Chief-Justice Appleton’s heretical article on 
Evidence, narrated in a recent number of this pe- 
riodical, reminds the present writer of his first at- 
tempt at law reform. On graduating at the law 
school in 1858, he wrote a thesis on ‘+ Disqualifica- 
tion of Parties as Witnesses,” advocating the admis- 
sion of parties as witnesses in their own behalf in 
civil actions. The faculty sent it for publication to 
the «« American Law Register,” and it was published 
with the following editorial footnote: ‘*We do not 
entirely concur with our correspondent, but we pre- 
sent his well-written paper to our readers for their 
consideration.” It was a boyish performance, marked 
by what Talleyrand would have deemed too much 
«« zeal,’ but the writer has never found any reason to 
be ashamed of it, and the views advocated in it, fol- 
lowing Chief-Justice Appleton, are not now, and have 
not for many years been thought extreme in this 
country, even in Pennsylvania. 





NOTES OF CASES. 


TRADE MONOPOLY OF A FAMILY NAME. — 
Recent mention by the «* New York Law Journal” 
(whose selection of cases for comment is always ex- 
cellent) of Meneely v. Meneely, 62 N. Y. 429; 20 
Am. Rep. 489, reminds the writer of one of his early 
professional experiences. The action was brought 
against his client by his two elder brothers to restrain 
him from carrying on the business of making bells at 
Troy, N. Y., in the name of Meneely, because their 
father had given to the two elder brothers, by will, 
his old bell-foundry at West Troy, N. Y., and the 
‘* good-will ” of that business. Fraud and deception 
were originally charged, but none were proved. In 
the trial court the plaintiffs prevailed, but this was 
reversed in the upper courts. The case is the lead- 
ing one in this country on this point, and although it 
was an expensive litigation for the young and strug- 
gling bell-founder, it proved a most efficient adver- 
tisement for him; and his bells, like the morning 
cannon of Great Britain, now send forth a continu- 
ous peal almost around the globe, and his Chicago 
«¢ Liberty Bell ” traverses these States to attend fairs. 
From the argument of the defendant’s counsel we ex- 
tract the following, never before publicly printed : — 


“Now what is this great principle which the eminent 
counsel is recommending to the favor of your honors ? 
What is the principle for which he invokes the sanction of 
a court of equity and good conscience ? Why, if I under- 
stand the counsel, it is just this: If John Smith has made 
wooden buttons in Troy for forty years, and stamped them 
‘John Smith,’ and acquired a good reputation for them, he 
has thereby made a trade-mark of the name of John Smith, 
and acquired a monopoly of that name in the wooden but- 
ton business at Troy, and no one of the thirty other John 
Smiths in Troy can thereafter make wooden buttons, and 
stamp them with his own name in the honest pursuit of that 
business. 

“Ts it possible that society is organized on any such in- 
convenient and precarious basis as this? Are the com- 
mercial world the prey of such coincidences ? Do courts 
recognize such a doctrine as pre-emption in patronymics ? 
Can a man ‘squat’ on his family name ? Has Barnum, 
for instance, acquired a monopoly of the use of that name 
in the showman’s business in New York ? Can no other 
Edwin Booth play ‘ Hamlet’ to metropolitan audiences ? 
Why, such an idea is only fit for a moot-court of lunatics, 
the realm of feverish imagination, or the kingdom of 
Utopia. It is just such a doctrine as a judge might dream 
he had enunciated, if he fell asleep on his back, and had a 
nightmare, and what a. blessed sense of relief he would 
experience on waking up and finding that it was but a 
dream! It would be just as reasonable to ask to restrain a 
man from carrying on business because of a personal re- 
semblance to a rival tradesman, or because of a similarity 
in advertising, or dressing his shop windows. It is indeed 
difficult to think of this claim as other than a colossal joke 
on the part of my friend, and it might be a tolerable jest 
were it not for the expenses attendant on its perpetration. 
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It is at all events a jest quite original with him, for nothing 
like it was ever heard of before in the history of jurispru- 
dence, and nothing but the eminent standing of the coun- 
sel who invents and champions it could secure for it a 
moment’s serious attention, and save it from contempt.” 

Fraud having been eliminated from the case by the 
proofs, the counsel likened it to the removal, from 
the ancient cosmogony, of the tortoise on which 
rested the elephant which supported the earth. «+ He 
goes through the motions of drawing water after the 
bottom of his bucket has fallen out. He is like the 
Calvinist, who said in discussion, ‘ Why, sir, if you 
take away my total depravity, you leave me nothing 
to stand on.’” 


ELECTRICITY. — In Girandi v. Electric Imp. Co., 
California Supreme Court, 28 L. R. A. 596, it was 
held that placing electric light wires over the metallic 
roof of a hotel where persons may come in contact 
with them, without raising them high enough to pre- 
vent such contact, is sufficient proof of negligence in 
case of injury to a person by an electric shock from 
such wires; and that want of ordinary care of an 
employe in a hotel in going out on a metallic roof in 
a dark night with his employer to secure signs which 
seemed to be endangered during a heavy rain, and 
coming in contact with electric light wires which he 
knew were above the roof, but which he may not 
have known to be dangerous, is a question for the 
jury. ; 

The last three decisions illustrate the curious and 
novel questions with which modern courts of law are 
called upon to deal. None of these questions both- 
ered Coke, nor Kent, nor any of the great judges 
who flourished twenty years ago. 


CONSTRUCTIVE FLIGHT.— The North Carolina 
court seems to be in a little trouble with itself about 
this subject. Comment has been made on its deci- 
sion in the Hall case, where it held that if a man 
stood in North Carolina and fired across the bound- 
ary and killed a man in Tennessee, he was not so con- 
structively present in the latter State as to warrant 
his extradition thither for trial. (115 N. C. 811; 28 
L. R. A. 289.) But now they hold that the departure 
of one to his home in another State after making 
criminally false representations, in reliance on which 
the goods were subsequently delivered to a common 
carrier and shipped to him, is within the law a flight 
from justice for which he may be surrendered on a 
requisition. In other words, a man may ‘fly ” with- 
out knowing or intending it. If this is right, and 
very likely it is, there is such a thing as constructive 
flight, and if so, why should there not be such a 
thing as constructive presence? 





EXPERIMENTS IN CourT. —A case that may be 
added to the collection on demonstrative evidence 
made some time ago in this periodical, is Libby etc. 
v. Scherman, Illinois. It appeared that the plaintiff 
was working in a packing-house alongside large piles 
of barrels full of pork. One of the barrels located 
about the centre of one of the piles leaked and the 
foreman of defendant knocked in the head of the 
barrel and had its contents removed, leaving the 
empty barrel in its place in the pile. Shortly there- 
after the pile gave way at this place and one of the 
falling barrels injured plaintiff. Defendant offered to 
prove by witnesses who made experiments that an 
empty barrel located as the one in question could be 
taken out without causing the pile to give way and 
that the head of a barrel located relatively the same 
as the one in question could be knocked out and its 
contents removed without affecting the stability of 
the pile. — Held: that the court properly rejected 
the proffered testimony. The court said : — 

“ We are clearly of the opinion that experiments of that 
character, and their results, and inference drawn from 
them by witnesses, were mere collateral matters which 
could have no legitimate bearing upon the issues before 
the jury. Besides the impossibility of showing that the 
conditions under which these experiments were made were 
in all respects identical with those existing at the time the 
plaintiff was injured, and the multitude of collateral issues 
which an attempt to prove identity of conditions would 
raise, the fact that one experiment had been conducted to 
a successful issue would have little if any tendency to 
show that in another case precisely like it, an accident 
might not happen. A thousand men may pass an impend- 
ing wall with safety, or at least without injury, but the next 
man who attempts to pass it may be crushed by its fall. 
The question is not whether a pile of barrels might not 
stand with an empty barrel situated as was the one in this 
case, but whether leaving such barrel in the condition 
shown rendered the support of the barrels above it less 
secure, and that to such a degree as to constitute negli- 
gence, and whether the plaintiff’s injury occurred as the 
result of such negligence.” 


MASTER AND SERVANT — TERM OF HIRING. — 
The New York Court of Appeals, in the recent case of 
Martin v. New York Life Insurance Company, have 
held that — 

A general or definite hiring is frzma facie a hiring 
at will, and if the servant seeks to make it out a yearly 
hiring, the burden is upon him to establish it by 
proof; that 

A hiring at so much a day, week, month, or year, 
no time being specified, is an indefinite hiring, and 
no presumption attaches that it was for a day even, 
but only at the rate fixed for the time actually served, 
and 

Accordingly, that a contract to pay the plaintiff 
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$10,000 a year salary, payable monthly, no time 
being specified, was a hiring at will and could be 
terminated by the defendant at any time; that the 
fact that the compensation was measured at so much 
a year did not make the hiring for a year, and the 
plaintiff being discharged before the end of the year 
could only recover for the time actually served. 
The Court said : — 


“The learned counsel for the plaintiff argues that a gen- 
eral hiring means, as matter of law, an employment from 
year to year, and insists that his proposition is sustained by 
the decision of this Court in Adams v. Fitzpatrick, 125 
N. Y. 124. 

‘The case cited does not decide the point in question, 
although certain expressions in the opinion and reference 
to English cases might seem, upon a casual reading, to jus- 
tify a contrary contention. 

“The referee found however that the parties originally 
contemplated a hiring for a year, and this Court held that 
on the continuation of the employment after the expiration 
of the year, without further agreement, it would be pre- 
sumed that the parties had assented to renew the contract 
for a like period. 

“The present condition of the law as to the legal effect 
of a general hiring is thus stated by Mr. Wood in his work 
on Master and Servant (2d edition), section 136, as fol- 





lows: ‘In England it is held that a general hiring, or a 
hiring by the terms of which no time is fixed, is a hiring by 
the year. . . . With us, the rule is inflexible, that a general 
or indefinite hiring is prima facie a hiring at will; and if 
the servant seeks to make it out a yearly hiring, the burden 
is upon him to establish it by proof. A hiring at so much 
a day, week, month, or year, no time being specified, is an 
indefinite hiring, and no presumption attaches that it was 
for a day even, but only at the rate fixed for whatever time 
the party may serve. . . . A contract to pay one $2,500 a 
year for services is not a contract for a year, but a contract 
to pay at the rate of $2,500 a year for services actually ren- 
dered, and is determinable at will by either party. Thus it 
will be seen that the fact that the compensation is measured 
at so much a day, month, or year does not necessarily 
make such hiring a hiring for a day, month, or year, but 
that in all such cases the contract may be put an end to 
by either party at any time, unless the time is fixed, and a 
recovery had, at the rate, fixed for the services actually ren- 
dered.’ The decisions on this point in the lower Courts 
have not been uniform, but we think the rule is correctly 
stated by Mr. Wood, and it has been adopted in a number 
of States (Evans v. St. L., I. M. & S. R’y Co., 24 Mo. App. 
114; Finger v. Brewing Co., 13 Mo. App. 310; De Briar 
v. Minturn, 1 Cal. 450; Haney v. Caldwell, 35 Ark. 156, 
168; Prentiss v, Ledyard, 28 Wis. 131).” 
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EDITOR OF THE GREEN Bac: 

Sir: — Your “ Disgusted Layman” was certain, 
as soon as he saw that there was litigation as to 
whether the owner, or the tenant of a farm, owned 
the aerolite which fell on it, that a guessing school 
would be nowheres beside the decision on “hat 
point, and on looking up the case (86th Iowa 
Reports, page 71) found he was exactly correct. 
Upon applying his lay wisdom to the case, the 
arguments, the cited authorities, and the decision, 
he finds that each side exactly balances the 
other, and therefore that flipping up a copper 
would be the most satisfactory determination of 
the matter. . 

However, there is one ancient principle over- 
looked by the Supreme Court of Iowa that should 
have determined the decision in favor of the ten- 
ant and not the owner, as the Court decided. 
“The boys ” have a principle of their “ Common 
Law” running “ Losers seekers, finders keepers,” 
and that is always upheld among the boys (when 
the finder is the bigger boy). 

However, to be serious, there is a most charm- 
ing bit of manly frankness in the conclusion of 
the decision, wherein the Court says it don’t know 
whether it is right or not, but it guesses it is,—an 
honest admission of the insufficiency of human 
acumen to grapple with every subject under the 
sun that is refreshing. 

Your Discustep Layman. 


LEGAL ANTIQUITIES. 


THE title Cancellarius or Chancellor, according 
to the opinion of some of our older writers, arose 
in the following manner. The Referendarius (or 
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Referee) and his clerks being besieged by people 
wishing on divers grounds for the king’s inter- 
ference either in civil or criminal matters, for the 
rehearing of causes in the one case, and for the 
obtaining of pardc s or the releasing of penalties 
in the other, were separated from the suitors, like 
the officials in a Basilica or Roman law court, 
by an open grille or lattice. This lattice-work 
was formed by laths called canced/, or little bars, 
and the clerks and others who sat behind the 
lattice and took in the plaints were then called 
the clerks of the Cancelli or Chancery. When 
the name of Chancellor was actually given to this 
officer seems to be subject to some doubt. The 
first occasion upon which the name is definitely 
ear-marked as attached to the office is during the 
period of the Confessor. 


FACETIZ. 


Wuat crime involves the least risk ? 
A safe burglary. 


Why are oysters poor lawyers ? 
Because they lose all their cases as soon as 
they come to the bar. 


AT a western law-school, a reformed Scotch- 
Presbyterian preacher — reformed, that is, from 
theology to law — was asked to define “ Embrac- 
ery.” He somewhat astonished the professor and 
the class by answering that it was “a species of 
assault on a woman.” 


A PuiLapeLpH1a baker who kept no books, 
offered a chalk tally of loaves furnished a cus- 
tomer as proof in a suit. The attorney for the 
defendant jocosely asked if the evidence was of- 
fered under the 4x fa/ionis. To this the counsel 
for the plaintiff responded that he only offered 
the Za//y, the onus was on the defendant to prove 
its invalidity. 
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NOTES. 


Tue following unique “Confession of Judg- 
ment”’ was drawn up by a clerk in a law-office in 
Buffalo, after he had mislaid a form of confession 
given to him to have executed. ‘The documentas 
reproduced by him from memory was actually 
executed. It is well worth preserving : — 


To ALL TO WHOM THESE PRESENTS SHALL COME, 

GREETING ;— IN THE NAME OF GOD, AMEN. 

a as contractor and builder, in the 
of , N. Y., being of sound mind and memory, 
and desirous of paying a part of my just debts and 
liabilities, do hereby, in consideration of the sum ot 
one dollar to me in hand paid and other good and 
valuable considerations, confess judgment in favor ot 

of said , for the sum of $ being 

the amount of his claim against me now due and 
owing, and do hereby renounce, release, transfer, as- 
sign, and set over unto them all my defences against 
said claim of every nature, good, bad, and indiffer- 
ent, and do hereby authorize them to issue execu- 
tions thereon either against my property or my body, 
but not both in the United States and Canada, and 
for the same consideration I do hereby revoke and 
cancel all former judgments entered against me 
and all gifts, devises, and conveyances fraudulent and 
otherwise heretofore made by me, it being publicly 
declared intention to make the judgment hereby con- 
fessed a first and supreme lien upon all of my prop- 
erty, both real and personal which I ever had, now 
have or hereafter may, shall or can have from the 
beginning of the world to the date hereof. 

Witness my hand and seal 
this day of — — 

(L. S.) 
County of Erie, bs 
City of Buffalo, ° 

being by me severally, personally, and 1indi- 

vidually sworn, but in his character of contractor and 
builder, however, doeth depose and say that he ac- 
knowledges all due executions of the foregoing instru- 
ment with the same force and effect as if it were a 
deed or conveyance or last will or testament. 


Commissioner of Deeds, 
in and for oe 


THE late Judge Rosecrans, of Saratoga County, 
N. Y., possessed a most brilliant intellect, and 
could, if he chose, so charge a jury as to almost 
certainly defeat either litigant that he desired with- 
out giving the most astute lawyer any good ground 
to take exceptions to the charge. 

An old farmer residing in his county at one 
time had, growing outside of his door-yard fence, 
and really in the ground belonging to the road, or 
highway, a gigantic chestnut-tree. For years the 





farmer had honestly supposed that the nuts that 
grew on this tree belonged by lawful right to him, 
and he had gathered them accordingly. One day 
two stalwart butchers, out on a calf-buying expedi- 
tion, came along and began to collect the nuts that 
hung plentifully in their burrs on the tree. Nat- 
urally the farmer objected to this, and went out 
and forbade them. Words followed, and an alter- 
cation ensued, in which the farmer, although a 
smaller man than either of his antagonists, gave 
them both a terrible drubbing. 

They, knowing him to be amply able to respond 
in damages, brought suit for damages for assault 
and battery. The case came on to be tried before 
Judge Rosecrans, and he, thinking that the farmer 
ought not to be punished, proceeded to charge 
the jury something in the following manner: 
“Gentlemen of the jury, I charge you as matter 
of law that this defendant was not the owner of 
the nuts growing on this tree, and had no more 
right to them than the plaintiffs had; and, there- 
fore, they are entitled to damages for the assault 
made by him upon them. The only remaining 
question, then, is one of damages. ‘This is en- 
tirely for you to determine. ‘The evidence shows 
that at the time he began the assault the plaintiffs 
had gathered about a hatful of chestnuts with the 
burrs. Now'l further charge you that in estimat- 
ing the amount of damages to which you may 
think the plaintiffs entitled, you have no right to 
set off against the same the value of the chestnuts 
so gathered, even if you think the damages shall 
amount to so much as the value you may put upon 
the chestnuts.” 

The jury brought in a verdict of damages for 
plaintiff in the sum of szx cents. 


LITERARY NOTES. 


Mr. Davip A. WELLS continues his account of 
of «« Tax Experiences of the Federal Government ” in 
APPLETON’S POPULAR SCIENCE MONTHLY for Janu- 
ary, devoting especial attention to the reforms in in- 
ternal revenue taxes made immediately after the Civil 
War, and some of the curious facts that they brought 
to light. 


DuRING the closing weeks of 1895 the daily papers 
have published an extraordinary amount of interest- 
ing and important news. It is worth something to 
the busy newspaper reader to have this mass of in- 
formation taken up, arranged, digested and reviewed 
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in a calm and intelligent manner. The REVIEW OF 
REVIEWS performs this service very efficiently every 
month. The number for January, 1896, is especially 
strong in this respect. The editorial department, 
called «* The Progress of the World,” is distinguished 
for its able handling of national and international 
topics of the hour. In fact, the REVIEW occupies a 
unique position as a truly «+ international magazine.” 
Its soundly «* American” stand on the Venezuelan 
question is significant. 


THE installment of President Andrew’s History in 
the January number of SCRIBNER’S MAGAZINE deals 
with Cleveland’s first administration, and is called 
‘* A Democrat at the Helm.” In addition to its po- 
litical features, which are very interesting, this article 
contains an admirable summary of the Chicago anar- 
chists’ plot, and also of the presentation of the Bar- 
tholdi statue to New York. It is most beautifully 
and profusely illustrated. 


A NEw biography of George Washington, by Pro- 
fessor Woodrow Wilson, of Princeton, will be a fea- 
ture of HARPER’S MAGAZINE during 1896. The first 
paper, which appears in the January number, treats 
of the conditions of the colonies, with especial refer- 
ence to Virginia at the time of Washington’s birth. 
The paper is fully illustrated with the earliest known 
portrait of Washington, five drawings by Howard 
Pyle, and other pictures. 


THE first issue of the ATLANTIC MONTHLY for 
1896 opens with an unpublished Note Book of Na- 
thaniel Hawthorne, now printed for the first time. 
There are also the opening chapters of a new three- 
part story by F. J. Stimson (J. S. of Dale) entitled 
‘* Pirate Gold.” It deals with romantic Boston life 
in the fifties. 

Two political articles will be sure to attract atten- 
tion, ‘* The Emancipation of the Post-Office,” by 
John R. Procter, Chairman of the United States 
Civil Service Commission, and ‘* Congress out of 
Date,” the latter being an able statement of the evils 
due to the present system of convening Congress a 
year after its election. 


THERE is but one collection of the portraits of Lin- 
coln that pretends to be complete, and that is the 
collection made by the publishers of MCCLURE’s 
MAGAZINE. They have been able to secure either 
originals or copies of every photograph, daguerreo- 
type, ambrotype, drawing or painting of Lincoln, so 
far as known, in existence. There are in this collec- 
tion fifty photographs, ambrotypes and daguerreo- 


types. 





The entire series of portraits will appear during 
the current year. With the February number twenty 
of them will have been printed. 

These portraits cover a period of about twenty 
years, are from originals taken in a great many differ- 
ent towns and cities under a great many different 
conditions, and are so varied, and present Lincoln 
under so many different aspects, that the result of 
the whole collection is to make Lincoln vivid and 
real ; so that even those who never saw him can form 
a very accurate idea of how the living man looked 
and acted. 


BOOK NOTICES. 
LAW. 


THE Law oF COLLATERAL AND DiRECT INHER- 
ITANCE, LEGACY AND SUCCESSION TaxEs. By 
Benj. F. Dos Passos. Second edition. West 
Publishing Co., St. Paul, 1895. Law sheep. 
$6.00. 

The adoption of statutes directing the collection 
of collateral and direct insurance tax by so many 
States, since the first appearance of this work, has 
made a new edition very timely. Mr. Dos Passos has 
collected and collated all the various decisions and 
statutes upon the subject, and the treatise is one 
which should find a place in every lawyer's library. 


PRINCIPLES OF THE ENGLISH Law OF CONTRACT 
AND OF AGENCY IN ITS RELATION TO CONTRACT. 
By Sir WitutaM R. Anson, Bart., D.C.L. Eighth 
edition. First American copyright edition. 
By Ernest W. Hurrcut. Macmillan & Co., 
New York, 1895. Cloth. $3.00. 

Anson on Contract is too well known to need any 
special words of commendation. With the American 
cases cited by Mr. Huffcut, the present edition is 
rendered much more valuable for the lawyer and the 
student, and should be heartily welcomed by both. 


RECOLECTIONS OF LORD COLERIDGE. By W. P. 
FisHpacK. The Bowen-Merrill Co., Indianap- 
olis and Kansas City. 1895. 

This is one of the most delightful books we have 
read for a long time. Mr. Fishback met Lord Coler- 
idge under the most auspicious circumstances and 
had opportunities for seeing him in both public and 
private life accorded to few Americans. His remi- 
niscences are highly interesting and entertaining. 
The lawyer is given a good insight into English 
methods of legal procedure, while the layman will 
find an ample supply of social gossip. The book is 
charmingly written, and there is not a dull line in it 
from beginning to end. 





g2 The Green Bag. 





AMERICAN StaTE Reports. Vol. XLV. Contain- 
ing the cases of general value and authority de- 
cided in the courts of last resort of the sev- 
eral States. Selected, reported and annotated 
by A. C. Freeman. Bancroft-Whitney Co. 
San Francisco, 1895. Law sheep. $4.00. 
This series maintains its high standard. Selections 

and annotation are excellent. In the present volume 

fourteen States are represented by the cases reported, 
and these cover many important decisions. 


ELEMENTS OF THE LAW OF AGENCY. By ERNEST 
W. Hurrcut. Little Brown & Co., Boston, 
1895. Cloth. $2.50 net. 

If the coming lawyer is not well grounded in the 
principles of his profession, it will not be for the lack 
of admirable text-books. This work of Mr. Huffcut, 
the latest addition to the Student’s Series, is an ac- 
curate and reliable exposition of the law of Agency 
as related to Contract. The citations are numerous 
and to the point, and the author is to be commended 
for the clear and succinct manner in which he presents 
his propositions. We commend the book to the 
careful consideration of our law teachers and advise 
its use by all students. 


NEGLIGENCE OF IMPOSED Duties, CARRIERS OF 
FREIGHT. By CHaRLEs A. Ray, LL.D. Lawyers’ 
Co-operative Publishing Co., Rochester, N. Y., 
1895. Law sheep. $6.50. 

This treatise is an exhaustive statement of the law 
of Carriers of Freight, and as such will be of much 
value to corporation lawyers and transportation offi- 
cials. The subject is clearly and thoroughly treated 
by the distinguished author and the work can be re- 
lied upon as a trustworthy guide. 


A TREATISE ON LAND TITLES IN THE UNITED 
Srates. By Lewis N. Dempitz, of the Louis- 
ville Bar. West Publishing Co., St. Paul, 1895. 
Two vols. Law sheep. $12.00 net. 

All lawyers will heartily concur in the author’s hope 
that, by the demonstration of the diversity and un- 
certainty of American law on questions affecting land 
titles which his work affords, some impetus may be 
given toward concerted effort to remove these defects. 
In this treatise Mr. Dembitz has collected and classi- 
fied the decisions and statutes of nearly all the States. 
The task must have been an arduous one, but the 
result is eminently satisfactory. To the practising 
lawyer and conveyancer the work will be of the great- 
est assistance. 





OutT.ines OF LEGAL History. By ARCHER M. 
WuiteE, of the Middle Temple and of the Mid- 
land Circuit. Macmillan & Co., New York, 
1895. Cloth. $2.00. 

This is a capital book for those desiring to obtain 
an elementary knowledge of Legal History. Sketches 
are given of the different English Courts, and the 
various Saxon and Norman legal systems are clearly 
described. The author also goes into general legal 
matters, such as Attainder, Extradition, Habeas 
Corpus, Judges, Jury, etc., and besides gives a brief 
outline of Common Law and Equity and Criminal 
Law. Although designed * to interest the student in 
the dry bones of past periods of legal evolution,” the 
book will be found to possess much real interest for 
the full-fledged lawyer. 


HANDBOOK OF THE Law oF Torts. By Epwin A. 
JaccarD. West Publishing Co., St. Paul. 
Two vols. Law sheep. $7.50. 

This latest issue in the ‘«* Hornbook” series is alto- 
gether the best which has yet appeared. Professor 
Jaggard treats his subject admirably and writes as one 
can only after the most thorough research and famili- 
arity with his theme. He has ideas of his own which 
are refreshing in these days when most of our law- 
books consist merely of the compilation of Court deci- 
sions. For lawyers as well as students the book is 
a most admirable one. 


AMERICAN AND CORPORATION Reports. Vol XI. 
Edited and annotated by Joun Lewis. E. B. 
Myers & Co., Chicago, 1895. Law sheep. $5. 
This excellent series of Reports is kept up to ahigh 

standard by the editor, and is invaluable to corpora- 

tion lawyers. The latest decisions relating to cor- 
porations of every description are accompanied by 
full and valuable annotations. 


INTRODUCTION TO AMERICAN Law. Designed as a 
first book for students. By TimorHy WALKER, 
LL.D. Tenth edition. Revised by CLEMENT 
Bates of the Cincinnati Bar. Little, Brown & 
Co., Boston, 1895. Law sheep. $6.00. 


For a thorough understanding of the elementary 
principles of American Jurisprudence, the student can 
find nothing better than these lectures. Since the 
first edition appeared in 1837, the excellence of Mr. 
Walker’s work has been recognized, and successive 
editions have only served to increase its popularity. 
The present volume has very considerable additions 
in the way of notes. 
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